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Paula purchased a new home with a large back yard.  She hired Dennis to install an in-ground pool in her backyard.  She specified that she wanted a pool that is roughly half Olympic size, ten meters by twenty-five meters.  Paula had been a competitive swimmer in college and she especially excelled at diving.  She planned to have pool parties with her college friends from the swimming and diving teams, some of whom now have children.  Accordingly, she wants a pool with a shallow end, beginning at one meter of depth, progressing to two meters, and then she wants a diving well at the end with a depth of four meters.  

Paula and Dennis sat down and worked through all of the specifications for the pool.  They discussed all of the details and agreed on materials to be used and price points all along the way, and memorialized their agreement in a signed, written contract.  Although Paula told Dennis the purposes for which she wanted to use the pool, she did not mention that she was a champion springboard diver.  They agreed to a total contract price of $15,000.  Paula was to pay $5000 at groundbreaking, which was to take place on April 1st; $5,000 at the completion of excavation, which was to occur on April 15th; and the rest upon her inspection and approval of the completed project, which was scheduled for April 30th.  

This was only Dennis’s third season in the pool business, and his business had taken off.  As a result, Dennis was behind on all of his jobs.  On March 1st, he called Paula to let her know that he wouldn’t be able to begin work on her job until May 1st, but he would try to get it completed in three weeks.  Paula was disappointed.  She did not plan on using her pool in May, but she would be traveling in May and was concerned that she would not be around if Dennis had any questions or to deal with unanticipated problems, but Dennis assured her that there would be no problems.  Still, as long as she could have pool parties in the summer, she could tolerate the delay.

Groundbreaking occurred on May 1st and Paula paid Dennis $5,000.  At the completion of excavation, Dennis contacted Paula via e-mail to notify her that the second $5000 payment was due.  In his e-mail, Dennis informed Paula that the excavator had hit bedrock where the diving well was supposed to be, and the depth of the diving well would be just over three meters.  He assured her that he had consulted with numerous authorities, and all were agreed that the depth would be safe for ordinary springboard use.  

Paula never responded to Dennis’s e-mail, and she did not send a second check.  She returned from her travels on May 20th to find that Dennis had stopped work.  He told her that he had stopped work because she had not paid.  He also explained the problem with the diving well.  Explaining that a four-meter diving well was absolutely essential to her and that “without that, the pool is useless,” Paula fired Dennis on the spot.  She hired Tina to complete the construction of the pool.  Paula concluded that she had made a mistake in hiring Dennis, who had good reviews but was mostly recommended because his prices were low.  Tina’s pool company was reputed to be the best in the tri-state area, but she was also more expensive.

Tina inspected the site.  She informed Paula that “every experienced contractor in the tri-state area” knows that there is bedrock in the subdivision.  Dennis, she suggested, didn’t know what he was doing.  She advised that completing the pool consistent with Paula’s specifications would cost an additional $15,000, and it may not even be possible at any price, because it may not be possible to get the appropriate permits.  Paula elected to hire Tina to complete the pool at its current depth, but Tina could not start the work until July, and the pool was not completed until August.  There were extra costs associated with Tina taking over a job that Dennis had started.  Among other things, Tina had to redo some of the excavation because heavy summer rains had caused a lot of earth to wash back into the pit.  Paula had to pay Tina $8,000 to complete the work. 

After a September of successful parties for her swim team friends and their children but cautious and unsatisfying diving, Paula decided to put her house up for sale.  The value of the house has not been enhanced by the addition of the pool.

Dennis sues Paula for breach of contract and unjust enrichment.  Paula counterclaims, claiming that Dennis breached the contract and fraudulently induced her to enter into the contract by leading her to believe that he was more knowledgeable about pool construction than he actually was.  

You are a first-year associate in the law firm that Dennis hired to represent him.  The partner has asked you to write separate legal memos on the following subjects:

1. What are Dennis’s best arguments on his claims for breach of contract or unjust enrichment?

2.  What are Paula’s best arguments on her claims? 

