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Claude the class-action plaintiff entered into a two-year cellphone contract with Horizon Wireless (Horizon) because the deal came with a nifty free phone.  But when Claude got his first phone bill, it included a charge for $30 for the tax on his phone.  Claude talked to Angel Attorney, and she advised him that the charge, while substantial to Claude, did not justify the costs of a lawsuit.  This frustrated Claude.  At this point, it wasn’t about the money for him.  He wanted to make Horizon pay for misleading consumers or at least let other people know of the scam.  

Angel suggested that a class action would make sense.  If everyone who entered the cellphone contract with Horizon and was taxed on the “free” phone brought a suit, such a suit would get Horizon’s attention.  Angel filed suit in federal district court against Horizon on behalf of Claude and a national class of “others, similarly situated.”  

Horizon moved to dismiss the suit and compel arbitration.  Claude’s cellphone contract with Horizon permitted Horizon to make unilateral changes to the contract.  According to the contract, Claude accepted these changes by continuing to use the cellphone without objection.  During the twenty months between when Claude bought his cellphone and when Angel filed the class-action lawsuit, Horizon amended the contract to require that all claims against it arising out of the contract be subject to binding arbitration.  In addition, the contract prohibited any form of representative action, including class actions.  

Claude received notice of this change with one of his monthly statements, but like most cellphone users, he never read the legal notices attached to his bills.  He just paid the bills.  The terms of the arbitration agreement were that Horizon would pay all costs for “non-frivolous” claims and could also be liable for punitive damages.  Arbitrations would take place in the county of the customer who filed it, and could take place by telephone if that was most convenient to the consumer.  

In response to Horizon’s motion to dismiss, Angel argued that the arbitration provision is unconscionable and unenforceable under California law.  California law provides that class-action prohibitions in consumer contracts are unenforceable where such prohibitions will leave plaintiffs without meaningful access to justice.  Angel argues that the vast majority of Horizon customers are not going to bring an arbitration action against a large corporation in the hopes of getting back $30.  The only way these people can get the refunds they deserve is though a class action.  

In response, Horizon argues that the 1925 Federal Arbitration Act (FAA) establishes a public policy in favor of arbitration.  Section 2 of the FAA provides:

A written provision in any contract to settle by arbitration a controversy arising out of such contract shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.

Angel contends that grounds for revocation exist because the contract is unconscionable.

1. Is the contract procedurally unconscionable?

2. Is the contract substantively unconscionable?

3. If the court decides that some element of the contract is unconscionable, is there a way for the court to reform it so as to remove the unconscionability?

4. Given the federal policy favoring arbitration, and given that federal law trumps state law, what body should decide these issues – the court in which Angel filed her complaint or the arbitrator?

