Contracts
Professor Telman
Exercise 3: Battle of the Forms
Background: UCC § 2-207
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:

· (a) the offer expressly limits acceptance to the terms of the offer;

· (b) they materially alter it; or

· (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
Problem 1
Fine Feathered Feed (FFF) provides bird seed for Bud’s Pet Store (Bud’s).  Whenever Bud needs birdseed, he calls FFF and tells them what kind of seed he needs and what quantities.  FFF then faxes an order acknowledgment form on which is printed the following:

This order is subject to the terms and conditions printed below.  Your acceptance of this order manifests your agreement to these terms.  You may accept these terms and conditions by (a) signing this form and returning it to FFF, (b) accepting delivery in whole or any part of this order, or (c) otherwise assenting to the terms and conditions.

The terms and conditions included a disclaimer of all liability for any harm caused by defective birdseed other than the cost of replacement of the birdseed itself.  As Bud always did, he signed the acknowledgment form without reading it and faxed it back to FFF.  Bud and FFF did business together for years, but the last delivery contained defective seeds that killed 25 of Bud’s birds.  Bud wants to sue for the value of his 25 birds.  
a. Was a contract formed between Bud and FFF?  If so, how?

b. Is FFF’s disclaimer of liability a part of the contract?

Problem 2

Isaac the IceMan has a business operating Zamboni machines that repair ice between periods in ice hockey games.  He needs a new Zamboni machine so he sends a purchase order to the Zamboni Company.  His purchase order contains a requirement that any Zamboni machine sent must be warranted for two years.  The Zamboni Company sends an acknowledgment form and invoice that disclaims all warranties.  Neither party reads the other party’s forms.  Six months after sale, the Zamboni machine breaks down.  Is it under a warranty?
Problem 3

On June 1, Perry’s Poker Palace (PPP) placed an order for 50 folding chairs to Siddown, Inc. to accommodate the growth in its business.  Its purchase contained the following boilerplate language: “THE TERMS OF THIS PURCHASE ORDER GOVERN.  BUYER OBJECTS IN ADVANCE TO ANY TERMS PROPOSED BY SELLER THAT DIFFER IN ANY WAY FROM THOSE CONTAINED HEREIN.”  

Siddown received the purchase order and on June 3 sent back its own acknowledgment form, which called for arbitration of all disputes in Texas and contained the following boilerplate language: “OUR ACCEPTANCE OF YOUR ORDER IS CONDITIONED ON BUYER’S ACCEPTANCE OF ALL TERMS CONTAINED HEREIN.”  

Neither party reads the other party’s forms.  On June 6, Siddown sent the chairs.

a. Was a contract formed between PPP and Siddown?  

b. Is PPP obligated to arbitrate all disputes in Texas?

c. Was there a contract on June 4?
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