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Specific Performance & Equitable Remedies

-----------------
Announcements: 
- No office hours on Thursday due to faculty meeting; instead, 1-5 PM Sunday in Wesemann Cafe
- Exam next Monday, 1 PM

--------------------------

Quiz review
(1) The statute of frauds does not apply to an agreement to look after someone’s house for 6 months in exchange for $1000.  It does apply to a K for sale of goods for $1M, because modifications of a K that is within the SOF are also within the SOF.
(2) The listing of baseboards in certain specific rooms can be read to exclude baseboards in other rooms, under expressio unius exclusio alterus.
(3) Cannot recover for consequential damages of late delivery of an urgent shipment, unless you tell the shipper *why* it was urgent.  (Not an implied term.)
(4) Deadline provision in a contract gives rise to express condition.
(5) CISG does NOT differ from UCC in this respect: timely expressions of assent are acceptances even if containing different terms
(6) You can't recover for possible contest winnings because of other party's breach; too speculative.
(7) Likewise, unlikely to be able to recover cost of dog wash that you only got because of possible contest winnings, on basis of unjust enrichment: you got what you paid for.
Of 7, T sez: "This is exactly the kind of damages question I'll ask on the exam."
----------------------------

---------------------------

US v. Algernon Blair

Building military hospital on naval base, things fall apart.

Basic Q: can a subcontractor recover in QM after general contractor breaches, even if completing performance would have been a net loss? (Y)

"Losing K": AB's breach actually saved plaintiff money.  Lost $37k from breach, would have lost more.  

Expectation damages would be negative, so seeking only to recover value of work done.

Two measures of quantum meruit (or QM & QV):
- What would it cost? - i.e. what would D have had to pay for those services at that time & place?
- What is the work done worth?

Even if cost > value, if defendant is breacher, must still pay cost.

In K, general rule is that K is amoral, and even the breacher can sue; BUT this is case of "punishment" for breach.

----------------------------

Efficient Breach: breaching deliberately because can make more $$ elsewhere

Example: K to deliver for $12k, but someone else offers $20k; pay $12k + cover costs, still make $$$.

In EB, can make breachee whole & still make $$$

What is the problem with this?
SQ: what if can't cover?
SQ: Doesn't this make more work for promisee? 
SQ: Doesn't this create incentive to breach? A: "This is how K works" --> if breach truly efficient, should be encouraged
Recall Holmes: "K is a promise to perform OR to pay damages"
SQ: Breach of good faith & fair dealing? - No, that would involve trickery; here just straightforwardly refusing to perform.
SQ: Doesn't this unjustly favor large businesses? A:  "You're getting there."
SQ: What does EB do to the business relationship? A: "Exactly!" -- breaching has negative externalities.

"We wouldn't want an economy where people can't rely on Ks", but most people won't EB even when they can.

Problem with EB: expectation damages never *really* make whole, also there are legal costs w/ actually getting remedy

"EB is rarely actually efficient"

Hence, many states do permit damages for wilful breach (but not covered in this course, b/c not part of common law of K)


-------------------------------------------
Equitable relief

- Usual damages for breach of K are $$ damages

- in England, used to be distinction between courts of law ($$ damages) and equity (non-$$, e.g. specific performance).
- Would only go to equity if $$ not sufficient

Special equitable defenses:
- Laches (equity alternative to SOL; equity claims have no SOL)
- Unclean hands ("in equity, you actually have to be a nice person" to recover)

Main equitable remedy: specific performance

---------------------------------------

Davis v. Jacoby: the "Offer"

Whitehead needed help with business transactions.

Q: is there a K? - Yes, offer & acceptance & consideration: "if you can come, Caro will inherit everything"

Some problems, e.g. competency

Is this a unilateral K? (Unilateral: can only be accepted through completed performance)

Cal. SC: No, both parties exchanged promises: Whitehead's promise on 4/12, Davis' promise "we're coming" on 4/15; also, Davises did fully perform their end of bargain

SQ: Can you make a K about a will? - Y.

Problem: if it's a bilateral K, could defendants have breached?  (If not, signifies there's no real bilateral K.)

"All your contractual obligations end when you die" -- thus, IF unilateral, K ceases after death.

-----------------------------------

Fitzpatrick v. Michael: SOF analysis

F works for M for many years @low wage, in return for promise she could live in house after his death.

Relief sought: spec perf or $$$ damages

Does this fall within exceptions to SOF?
- Partial performance: problem: only available at equity, but $$ damages are not available at equity, & specific performance is impractical here.

Court thinks F should have a remedy, but none is available.

"not all courts would follow this approach -- seems formalistic and outmoded"

SQ: What about restitution -- benefit conveyed in expectation of payment? Problem: She was paid, and court doesn't think her work was anything special, just "housewife" stuff. ::eyeroll::

-------------------------------

Brackenbury v. Hodgkin

- Binding K between parties? Y, unilateral & accepted by performance.

Therefore, equitable interest (trust) created in property by D for Ps.

Court doesn't consider any non-equitable remedy (e.g. compensation for Ps' costs)

Nature of relief: "positive injunction" -- quite rare; usually court would only order a party *not* to do something.  Parties essentially forced to live together.

Distinction from Fitzpatrick: court creates equitable interest in property.

Open question: is it a good result to force parties to live together?
