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Sackett v. Spindler 
· Second payment is late—did Sackett breach?
· Yes 
· [bookmark: _GoBack]Was the breach total or partial?
· Was the breach material?
· See R.2d §241 (similar to old R§317 on p.153) 
· Was the bounced check a material breach?
· Did Spindler repudiate on October 5th?
· Sackett was already in breach so Spindler is allowed to repudiate
· But Spindler said he would take all cash 
· Partial breach is curable
· Total breach you can sue 

Anticipatory Repudiation 
· §2-610: aggrieved party has choice of remedies
· If the other party tells you they can’t pay, you can sue right then and there—you don’t have to wait until payment is due 
· Sue for specific performance and damages 
· §2-611: repudiation can be retracted if aggrieved party has not changed its position 
· If in doubt, aggrieved party can demand assurances if reasonable to do so 
· UCC §2-609
· R.2d 251
· CISG Art 71 & 72
· Has to be written for assurances
· If you do not get assurances, contract has been repudiated

Jacob & Young v. Kent 
· Kent specified type of pipe to be put in the house
· The pipes are the same except for the stamp 
· Conditions for substantial performance?
· Incomplete performance
· Not intentional nor willful (no license to install whatever is just as good)
· Does not frustrate purpose of contract 
· Restatement on substantial performance
· Section 241 is failure “material”? 
· Was injured party deprived of a benefit that she reasonably expected? 
· Is adequate compensation possible?
· Will non-performing party suffer forfeiture?
· Is cure likely?
· Good faith and fair dealing (note, this replaces dissent’s focus on willful or negligent conduct) 

Majority v. Dissent on Kent
· Intentional or the result of gross negligence
· Result: where substantial performance is available 
· Standard remedy is cost of completion
· But if that results in forfeiture, remedy is payment of K price required less any diminution in value (which may be de minimis) 
· There was no difference in pipe value, actual damages are nothing 
· Substantial performance  unavailable here

Policy: they didn’t get what they contracted for – you have to build according to the specs 
Are they encouraging builders to be negligent? And get away with it? 

Peevyhouse v. Garland Coal & Mining 
· Whether the trial court properly instructed the jury on the measure of damages
· Where does the jury come up with 5k?
· Only fraction of cost of performance (25K) and over diminution of value ($300) 
· If we apply Cardozo’s rule
· We do not have substantial performance because they are willfully breaching 
· Holding (p. 164) 
· Coal mining contract was fully performed besides for remedial work
· Measure of damages of breach is reasonable cost of performance unless:
· Contract provision breached is incidental to main purpose and
· Economic benefit of full performance is grossly disproportionate to cost of performance 
· Then, measure of damages is diminution of value
· Peevyhouse took less money up front to add remedial 
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Expectation Damages 

The Measure of Expectation Damages
Restatement 2d §347 
· Loss in value to the injured party caused by the other party’s failure to perform (direct loss)
· Plus incidental or consequential loss caused by the breach
· i.e. “cover” costs reasonably incurred, lost profits on related agreements
· covering by buying someone else’s barley—but their barley is more expensive, then the incidental cost would be the cost difference 
· Broker’s fee – incidental
· Consequential: couldn’t cover, no one else had barley and then as a result, have to breach another contract that would have profited in $20K from the barley
· But contract damages have to be readily calculable and not speculative
· Minus cost or loss avoided by not having to perform
· Loss avoided doesn’t come up as often
· If the other party breaches it saves you money in a loss 
· Direct loss + Consequential or incidental loss – [cost avoided and loss avoided] 

Section 347 Example 1
· Ray v. Eurice Bros.
· 20K
· Paid another builder 5K
· Minus cost avoided by not having to perform $20K
· No loss avoided 
· =5K in damages 

Three limitations
· Reasonably foreseeable
· Provable with reasonable certainty 
· “Duty” to mitigate damages
· Cardozo explains it is more of an incentive than a duty 

Handicapped Children’s Ed. Board v. Lukazewski
· Hypertension, gets Dr. note to excuse from employment 
· Issue 1: was there a breach?
· Seems closest to an impracticability defense
· Implied term—don’t have to do your job if your job could endanger your health
· Court says she did breach contract
· Dissent says no breach 
· Issue 2: whether the Board suffered any compensable damages as a result of her resignation?
· Damages= cost of obtaining other services plus foreseeable consequential damages
· Appellate court:
· Giving the Board damages would make it better off than it would have been had the contract been performed 
· Supreme Court:
· No, it was not the Board’s choice to hire a more experienced speech therapist—it was imposed on them 
· Mitigation requirement is satisfied here because the Board hired the only qualified person they could find for the job 

Parker v. 20th Century Fox 
· Supposed to be in Bloomer Girl and the studio decides not to produce it
· Try to mitigate by offering a country western movie in Australia
· General rule: damages = [salary agreed upon] amount earned or what reasonably might have been earned 
· Reasonably?
· Requires reasonable efforts
· Did the court inquire into Parker’s efforts?
· No—issue not raised by the court
· Does not related to reasonableness in rejecteing an inferior offer
· The Parker Holdings 
· No duty to mitigate if the second offer is “different and inferior” so long as the difference is substantial (TBD by the ocurt)
· No duty to mitigate if the employee subjectively but in good faith believes the offer to be different and inferior 	

Evergreen Amusement Co. v. Milstead
· Level the land for drive in movie theater
· If it was mutual mistake—you would get out of the contract—this is not the case 
· Lost profits claim
· New business rule
· You do not get your lost profits
· Maryland court does not adopt that rule
· What was the nature of the proferred evidence?
· Witness would offer profits from other drive ins with similar weather, population, and competition in their second summer to prove the second summer had the same profit as the first summer – very comprehensive data
· Why not let the evidence in and let the jury decide?
· Maryland court says they don’t have a rule but they do seem to have a rule against awarding lost profits to new businesses
· The substantial performance issue 
· In Jacob & Young, the question is whether the court should treat the reading pipes term as a promise or an implied condition
· Cardozo says we don’t’ want to imply a condition where it will lead to a forfeiture
· Here, work not completed amounted to less than 10% of the total
· Didn’t finish because they didn’t think they would have gotten paid—should have asked for assurance
· Mislead willfully intentionally did not perform  
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