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Consequential Damages

Hadley v. Baxandale
· Damages are either 
· Direct: arising according to the usual course of things, or 
· Consequential: where they may reasonably be supposed to be in the contemplation of both parties at the time the contract was made
· There are also incidental damages
· Court says they don’t get the full 25 pounds
· Maybe mill wasn’t running for other reasons
· Could have had another shaft
· Why should this be the rule?
· Hadley had to spell out damages
· If consequential damages are known:
· Parties can agree to a liquidated damages, or
· The breaching party can avoid harm more cost-effectively
· Does it work well in this case?
· Economically, yes
· Burden of liability best positioned to absorb the loss 
· It is 1854—want to protect the express delivery—promote commerce and delivery service is vital to commerce 
· Still good law 
· Does not allocate risk evenly 
· Cannot get consequential damages unless specify in advance 
· Public policy 
· Cannot recover consequential damages not insured 

General Comments on damages
· General (direct) v. consequential (special) damages
· Lost profits can be either
· Restatement limits on damages
· R §351(3) permits courts to limit consequential damages to avoid disproportionate compensation 
· Not a hard cap, but can only be several multiples
· R §352: damages cannot be speculative—one effect o this is that new businesses can almost never recover lost profits because they have no track of profits 

Rockingham County v. Luten Bridge
· Bridge declared invalid and they would not build the road to connect the bridge
· Build a bridge anyway—bridge to nowhere 
· Ruling: Luten is not entitled to compensation for costs incurred after notice 
· Proper measure of damages:
· Compensation for labor and materials expended and expenses incurred in part performance of the contract
· Plus anticipated profit 
· Unilateral--- had to finish performance to accept 
· Bilateral—accept by acceptance 
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Reliance Damages
· Put a party in as good of a position as she would have been had the promise never been made 
· Availability
· To protect reasonable reliance on promises 
· Usually less than expectation damage 
· Can substitute for expectation damages when expectation is hard to demonstrate 
· Strategy:
· Should seek damages based on whatever theory will bring the best recovery for their clients 
· Reliance damages subject to same limitations, as expectation damages:
· Foreseeability
· Causation
· Certainty
· Mitigation 

Security Stove v. American Ry. Express 
· We don’t define substantial performance by percentage completed
· American Railway’s position
· Didn’t deny in breach just in question of damages
· What are Security Stove’s expectation damages?
· None 
· Weren’t expecting to profit 
· Security Steve’s Argument 
· Not seeking expectation—only reliance damages
· Why are reliance damages available here?
· But for AR’s promise, SS would not have incurred any expenses in connection with the convention
· Reliance damages are the best measure here

Restitution 
Lancellotti v. Thomas 
· Take over hoagie business and put on addition
· Lancellotti says he can’t get a building permit; Thomas did get the permit and Thomas built the addition
· Lancellotti didn’t want to run the business anymore—Thomas takes over again
· But, Thomas discovers equipment missing
· Lancellotti didn’t pay rent but did pay $25K down payment 
· Possible rules—Lancellotti breached, should he be able to recover his $25k?
· No recovery for breaching party (Old CL) 
· Recovery only if breach not willful (old restatement) 
· Recovery in quantum meruit (R.2d) even if in breach 
· Court adopts R.2d rule 
Policy: If court never went against precedent, we would never have change, however—not saying there cannot be change, just that this court isn’t the one to do it  
· This case may be a case of a lower court getting ahead of the curve and that could be a problem because then you don’t know what the law is

Liquidated Damages and Penalties

Liquidated Damages  
· Specified damages without requirement of showing actual damages
· Ex: hotel keeps first night fee if you cancel the reservation even if they are able to re-sell the room
· Must be reasonable in light of anticipated harm 
· Term fixing unreasonable damages is void as a penalty (UCC § 2-718; R.2d §356) 
· Use when damages are uncertain
· Court will not award damages because too speculative 
· Two functions
· Deters breach
· Allocates risk (in a pretty even handed way) 

Exercise 7: 2e
· Can recover $50k because built a “house” that was worth that—can recover in restitution
· Two ways to calculate 
· Value paid (quantum meruit) 
· Value of work you’ve done—may not enhance value at all or will enhance less than cost (quantum valebant) 
· You get the lower one as the breaching party—not done as punishment; just a miscalculation on the party’s part (because spent more than 50k but only worth 50k) 
· Sometimes, a party is better off quitting and breaching and recovering restitution rather than losing money on completing the contract 
· e.g. in Transatlantic, the shipper could have refused payment and tried to collect in quantum meruit 
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