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Impossibility, Impracticability and Frustration of Purpose 

Common Law Impossibility
· Paradine v. Jane (1647) 
· Leaded land to Jane during English Civil War
· Army would conquer territory and live off the land instead of raising taxes
· Fact that the army occupied the land did not excuse performance
· Either because contract liability was very strick because then 
· Or because the court did not believe that Jane was completely unable to use the land
· Wars are foreseeable; if you are concerned about that contingency—put it in the contract 
· But, back then, although Paradine won against Jane, Jane could file a separate claim against Paradine 
· Taylor v. Caldwell
· Rented out music hall and garden for entertainments
· It burnt down
· Implied provision for excuse in case of impossibility
· Reliance damages appropriate 
· Taylor says Caldwell is in breach—but damages doesn’t mean specific performance 
· Expectation—pay him his profits but profits are uncertain and unreliable
· E.g. performance excused on death of a party or if a party is disabled (blind) and can’t peform or in bailments where the property is destroyed (or dies)
· Result: Caldwell does not need to reimburse Taylor’s expenses

Krell v. Henry 
· Krell suing Henry 
· His purpose has been frustrated – frustration of purpose
· An extension of the implied condition doctrine, where:
· The condition was a foundation of the contract
· Performance of the contract was prevented by non-occurrence of that condition
· Non-occurrence was not contemplated by the parties
· Cabby analogy—not a good one because there was a benefit conveyed and therefore restitution 
· Which party took the risk of this unforeseen circumstance happening?
· Force Majeure
· Way to allocate risk
· Something unforeseeable
· Sellers/buyers performance will not be excused

Transatlantic Financing v. US
· Paid for contract already but want additional $43K because Suez Canal was closed so they had to go a longer way
· Material change in circumstances—fair and equitable in light of unforeseen circumstances 
· US said no—because they can
· Skelly Wright
· Impossibility Doctrine expanded to encompass impracticability 
· Three elements:
· Unexpected event
· Risk not allocated to party seeking excuse of performance
· Unexpected event renders performance commercially impracticable 
· In this case
· Unexpected event
· But the Suez Canal had been closed before
· Seems risk was more likely to be allocated to Transatlantic
· Impracticability does not kick in every time there is an unexpected increase in costs
· Transatlantic could have insured against this contingency 
· Impracticability rows out of impossibility
· No contract 
· Contract is excused
· But Trans chose to perform and want to be reimbursed for extra costs
· Too late to claim impracticability
· Conclusion: performance not excused and quatum meruit remedy unavailable
· Trans was already paid for contract—which had a profit in it

Frustration of Purpose R.2d§265 
· Event occurs that substantially frustrates a party’s purpose in entering the contract
· The parties had a basic assumption that the event would not occur
· Performance excused if party seeking excuse not at fault and does not bear risk 

NIPSCO v. Carbon County Coal
· Terms of the agreement?
· 20 years to buy set amount of coal
· Price floor, subject to escalation
· What’s a requirement contract?
· Agreement to buy all of the supplies of something you require for a certain supplier
· NIPSCO was CC’s only customers when NIPSCO pulled out of the contract 
· But NIPSCO must buy 1.5MM tons, whether it needs it or not (so not a requirement contract) 
· Impracticability and frustration
· Really a frustration of purpose claim
· UCC has an exception—if government regulations renders a contract commercially impracticable, you can get out of it 
· So NIPSCO wanted to say it is the Public Service Commisioner’s fault
· But UCC says sellers not buyers 
· The doctrine is really about assignment of risk—see §2-615
· It is rarely impracticable for the buyer to pay, but his purpose might be frustrated
· NIPSCO’s purpose was not frustrated—they took a risk and lost 
· District Court didn’t even want to look at claim or impracticability—says Indiana doesn’t recognize Doctrine of Impossibility
· Posner doesn’t addres whether or not IN recognizes
· Specific performance has no merit
· NIPSCO was only customer
· Mine was shut down—couldn’t even perform 
· No one wants the coal—law of economics approach; bad business goes out of business 
· This is a good thing because they have a bad business model

Impracticability
· R.2d §261
· If an event occurs that renders performance impracticable 
· And the parties had  a basic assumption that the event would not occur
· Performance is excused if the party seeking excuse was not at fault and does not bear the risk
· UCC §2-615
· Says nothing about frustration of purpose
· Basically follows R.2d §261 except:
· Semmes only to apply to sellers
· Seller may assume obligations and thus waive the defense by contract 
· Creates explicit impracticability defense based on government regulation
· Seller may allocate production in a fair and reasonable manner 
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Conditions

Defenses 
· There is no question there is a contract
· There is a breach
· But saying contract should be excused/voidable 
· Can only arise once acknowledged there was a contract and a breach 
· Defense—K is not properly formed because of one of these problems
· Excuse—should be excused

Introduction to Conditions
· Conditions vs. promises: failure of condition discharges other party’s duties, 
· If a condition doesn’t happen, the other party’s entire performance is excused 
· Consequences of failure of condition are more severe 
· Breach of promise results in claim for remedy while failure of condition excuses performance i.e. is a defense 
· Conditioning a promise reduces promisor’s risk 
· Ex: ability to buy house is conditioned on the ability to get a mortgage and if you can’t get a mortgage you don’t have to pay earnest money 

Clark v. West
· Fired law professor
· Sober- $6/page; drunk $2/page 
· He drinks
· Dispute
· West says that total abstinence is consideration for the additional $4/page 
· Clark says it is a condition precedent to payment which could be (and was) waived
· Like Williston’s tramp
· Williston doesn’t care if tramp steps in the store
· Similarly, West doesn’t care about Clark’s sobriety—just getting the book 
· If Clark’s no drinking was consideration, then there was no consideration—no contract
· Consideration not for entire contract, just for modification—but it is not
· Only makes sense to view it as a condition
· Other party’s obligations were excused
· Was there a waiver here?
· West waived the right
· Waiver: voluntary and intention relinquishment of a known right 
· Court finds waiver through conduct
· Purpose of waiver doctrine is to prevent forfeiture
· Great loss falling to one party that is disproportionate to the other party
· Not to recognize waive here would indeed entail a forfeiture on Professor Clark’s part
· No harm to West because they got their book
· Is there public policy issue in the court enforcing the clause which has no impact on the work or something that you have the right to do?

Waiver v. Modification 

Modification 
· Requires consideration at CL, not 2-209
· If Statute of Fraud applies, need writing
· Must be agreed to by both parties, cannot be undone by single party
· Effects permanent change in the contract 
Waiver
· Consideration not required 
· Need not be in writing
· Unilateral- does not require agreement 
· Can be revoked, unless other party relied
· May only have temporary effect 

Express and constructive conditions 
· Express conditions follow an “if….then” formula
· Provided that….
· Subject to…
· One parties contractual obligations are conditioned the other’s performance of the condition
· Always enforced unless enforcement would result in a forfeiture—e.g. if 98% of the work was done on the appointed day, condition of timely delivery may not be enforced
· Constructive conditions 
· UCC gap fillers help courts determine rules for time, manner, and place of delivery and manner of payment
· CL rule: if one party’s performance takes time, the default rule requires that party to perform first 

Morin Building products v. Baystone Construction
· Was the jury instruction proper? Two options 
· Some courts- rejection of performance permitted, unless in bad faith
· R.2d §228: “reasonable person” standard applies even though contract gives one party discretion 
· Applies where objective evaluation is possible
· Not where rejection is a matter of aesthetics of fancy
· Court should imply term that parties could have agreed to 
· But what about…
· Artistic effect clause?
· “first class in every respect?”
· It was a multi-purpose contract—provisions from form contracts not clearly intended to apply to the aesthetics of a mill-finish factory wall 
· Why does Posner think parties did not bargain for a provision that would give GM a unilateral right to reject Morin’s work 
· Cannon application
· Scalia: doesn’t matter which cannon you apply they will all turn out the same (never differ) 
· Llewellyn: the cannons contradict each other always 
· Posner: in the middle 

Introducing: the CISG (Convention on International Sale of Goods—aka International UCC) 
· The main thing to know about the CISG
· It’s Supreme (See U.S. Constitution)
· Trump state law (aka UCC) 
· Other things to know
· Applies to international sales of goods 
· Between parties whose places of business are in different states
· And both states are parties to the CISG
· Does not apply to goods sold for personal or household use
· Or business to business transactions
· Or ships, vessels, aircraft 
· Contract around the CISG as a practicing attorney 
· Firm offers (irrevocable) require neither writings nor consideration (Article 16)
· No statute of Frauds (Article 11) 
· No Parole Evidence Rule (Article 8) 
· Easy battle of the forms
· Article 19(1): No MIR
· Article 19(2): additional terms come in unless they are material
· Article 19(3): everything is material
· Result: offeror’s terms govern (Which may not be fair, but it is clear) 
