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-------------

Quiz: median 4/7, avg 3.9/7, no perfect scores

(1) Rescission is remedy for frustration of purpose. (Most popular wrong answer: reformation)

(2) Evidence of a prior written agreement contradicting terms of written contract will probably be barred under PER. (Most popular wrong answer: subsequent oral agreement)

(3) Mabel cannot recover for her promised pension, because there was no consideration for the promise, and she did not change her behavior in reliance. (Most popular wrong answer: moral consideration -- problem with this is she got paid)

(4) Jerry can recover based on reliance.

(5) Court will rescind purchase of cubic zirconia ring thought to be diamond IF (1) the assumption that it is a diamond was fundamental to the contract, (2) the error has a material effect, and (3) the jeweler did not assume risk. (Most popular wrong answer: essence vs. value -- but that's the old rule)

(6) Betty's performance may be excused IF Larry had a duty to disclose the zoning issue.  (Most popular wrong answer: Unilateral mistake)

(7) Court would compel arbitration under the contract because it is not procedurally unconscionable.  (Factors governing procedural unconscionability: form K, hidden terms, "maze of fine print", sophistication of parties, high-pressure sales) (Most popular wrong answer: test for substantive unconscionability -- problem is that you only get to substantive unconscionability if the K is procedurally unconscionable)

-------------------

Implied Conditions & Substantial Performance

Sackett v. Spindler, 1967

Sale of newspaper

Q: How was Sackett supposed to pay?  In installments ending in a "balloon payment"; paid some but 2d payment late.
- Was that late payment a breach? - Y.
-- Was that breach total or partial? (total breach: can sue, partial breach: still curable)
-- Was that breach material? (R2d 241)
Principal breach occurs w/failure to make balloon payment -- check bounces, shares taken back from escrow.
- is *this* breach material?  - Y.
-- How does Spindler respond? - Gives Sackett yet another chance, but Sackett still doesn't pay.

Q: Sackett seems to be the breaching party; why is he suing Spindler? A: Legal theory: Spindler repudiated K on 10/5.  -- Problem: repudiation was nullified when Spindler offered to accept cash.

----------------------

Anticipatory Repudiation

UCC 2-610: Aggrieved party has choice of remedies (e.g. sue now for $, sue for spec perf, wait); if one party says they won't perform, can sue then & there.  Benefit of this: clarify legal relations right away.

2-611: Repudiation can be retracted if aggrieved party has not changed position in reliance on the repudiation.

If performance is in doubt, aggrieved party can demand written assurances if this is reasonable (UCC 2-609, R2d 251, CISG 71 & 72)

SQ: Do these rules apply in CL also? A: Y
SQ: Does repudiation have to be in writing? A: Y

------------------------------

Jacob & Youngs v. Kent, 1921, NY

What's the problem with the house?  -- wrong kind of pipes (right kind, but manufactured in wrong place)

Why didn't use Reading pipes? -- checked first load, but subcontractor didn't check subsequent loads

What's difference between Reading & Cohoes pipe? -- nothing, except the stamp.


SQ: Maybe K had special reason for requiring Reading pipe?
SQ: Shouldn't J&Y have to follow specs?
Telman: In K of time, was common say "Reading pipe," simply meaning "Reading-quality pipe," which this was.
25 pages of specs -- can't have a detailed discussion of every item.

Nobody denies there was breach; question is what Kent is entitled to.  -- He wants spec perf, but not clear that he's entitled to it.

"Substantial performance": there has been some sort of breach, but K has been "mostly" performed -- very contextual

Conditions for substantial performance:
- incomplete perf.
- not intentional or willful -- there is "no license to install whatever is just as good"
- does not frustrate purpose of K (i.e. not a material breach)
--------------------------

R2d 241

- Was the injured party deprived of a reasonably expected benefit?
- Is adequate compensation possible?
- Will nonperforming party suffer forfeiture if provision enforced? (key here)
- Is cure likely?
- Good faith & fair dealing

Majority vs. dissent: does McL disagree on applicable law? No, just thinks that 1500 feet of the wrong pipe must be either intentional or grossly negligent.

If subst perf is available, what's the remedy?
- Kent wants specific performance, or cost thereof
- Standard remedy: cost of completion
- Cardozo: if standard remedy results in forfeiture, grossly disproportionate to the value obtained, ct. should give diminution in value instead
- NB: diminution in value and specific performance are still both forms of expectation damages

SQ: He didn't get what he contracted for; why no compensation for the cost of fixing the problem?
Public policy issue: if you don't hold people to the K in this way, you encourage sloppiness.
But Cardozo: you can ONLY get away with it IF you're totally innocent AND you don't frustrate the purpose of the contract
SQ: What if it wasn't innocent? -- A: Then you lose, if proven.
SQ: What if the non-Reading pipe bursts later? -- A: Would need to show causation in order to get damages.

"There was no harm financial
The court found substantial
Performance, ignoring Kent's gripes."

--------------------------

Peevyhouse v. Garland Coal

Agreement to mine coal from P's land, followed by remediation; all clauses except the remediation were performed.  Ps sued for $25k (less than actual cost of perf, $29k), got $5k from jury -- which was still more than 10x the value of the farm.

Why $5k?  Apparently splitting the difference btw. $25k and the $300 value of the farm.  "Approximates some sort of justice."

Backstory: Peevyhouses were pressured by neighbors to allow mining, because their land was on a stream that had to be diverted in order for Garland to mine profitable 15-mile seam.  Agreed, but only on condition of remediation; additionally, agreed to receive less than the usual royalty in order to offset remediation.  Garland's profit on the seam was $500k.

Difference from J&Y v. K: No substantial performance -- the breach is willful.

Bizarrely specific "rule": In a coal mine lease, for breach of a remediation clause, measure of damages is reasonable cost of performance UNLESS K provision is incidental to main purpose AND economic benefit of full performance is grossly disproportionate to cost

Telman: "I think this is a horrible disingenuous decision" -- remediation was clearly part of the core bargain, and no way K could have been drafted to forestall this verdict
