Contracts 2 Week 4 Class 1 (Class 7 of 14)
SQ= student question

Excuses Continued: Impossibility, Impracticability and Frustration

-----------------

Announcement: Quiz on Thu will focus on weeks 2-4, but some elements of review.  Digital version of review session available.
[bookmark: _GoBack]
-------------------

Impossibility at common law

1st case raising impossibility: Paradine v. Jane (1647)
- Lease of farmland in English Civil War; Prince Rupert's army occupied the land, so Jane couldn't use it for the intended purpose.
- Court didn't accept defense: army's occupation didn't excuse performance
-- EITHER because liability was strict, OR
-- because court didn't think J was really unable to use land
-- "wars are foreseeable" - parties could have put a clause in K if wanted to provide for it
-- NB, under law of time, K promises are separate from one another, so J could have sued P and P have sued J independently

2nd major case: Taylor v. Caldwell: 1st CL adoption of impossibility (1860s)
- Taylor rented music hall in Darden from Caldwell for series of entertainments, but hall then burned down
- T sued C for the $$ he spent organizing & advertising the show
- Q: What kind of damages here? A: Reliance
- What would be expectation damages?  Not specific performance (rebuilding hall), but compensating for what profits would have been. Problem: contracts damages cannot be speculative.
- Court implied provision of excuse in case of impossibility
-- analogy: performance excused on death or sudden disability of party; bailment excused if property is destroyed
Result: C doesn't have to reimburse T, because it's neither party's fault.
SQ: Same penalty as for illegal performance -- leave parties as found? A: Not really, might need $$ to be returned if paid out -- i.e. performance is excused, but the bargain is still recognized.
SQ: What about where party's estate has to perform? A: Death excuses performance if death prevents performance, but death doesn't excuse payment.

----------------------------

Krell v. Henry (1903)
L = British pound
- Flat rented for coronation parade for 25 down, 50 on 24th; parade on 26th-27th. Problem: King had appendicitis.
- Was he really unable to rent the flat?  No, just no longer had any reason to.
- Q: is performance impossible, as in Taylor? No.  Then why excuse performance? Purpose has been frustrated.
- Without frustration of purpose excuse, Krell would get windfall, creating perverse incentives.

Frustration of purpose -- extension of implied condition doctrine.
3 part test:
	1. Was event foundation of contract?
	2. Did its nonhappening prevent performance?
	3. Was the event uncontemplated by the parties?

- Why different from the cab-to-Derby hypo?
- No special purpose: flat not substitutable for another, unlike a cab.

Telman: Court is wrong about cab example; cabbie not distinguishable, but should instead get remedy based on restitution.

Modern solution: Force majeure clause in contracts: explicit allocation of risk.

------------------------

Transatlantic v. US

What was the problem? No canal to go through.
Planned distance: 10k miles; actual distance: 13k miles

What was theory of claim? Impracticability.  Remedy: restitution.

T sought modification of K, but US balked.
- Recall R2d requirement for modifying K: material change in circumstances rendering mod fair & equitable -- but here not relevant, because US said no.
Q: Why did US say no? Because they could -- no obligation to agree.
Q: Does Skelly Wright recognize existence of impracticability defense?  A: Yes, with three elements:
	- Unexpected event (here OK)
	- Risk not allocated to party seeking excuse (problematic)
	- Performance commercially impossible as a result of the unexpected event (problematic)

K didn't specify how they had to go -- but admiralty law supplies term: usual & customary route.  But problem foreseeable: Suez had been closed before.
Risk seems to be allocated to Transatlantic: could have insured, received high freight rates in recognition of risk.
- Not every increase in costs creates impracticability; if it did, commerce would itself become impossible.
Q: Why put burden on Transatlantic? A: It's their business, and in particular it's not the customer's business to insure the shipper, only at most the goods shipped.
Q: What is remedy for impracticability? A: Excused performance (as with impossibility).
Problem here: TA chose to perform, got paid, but then wanted restitution PLUS the payment agreed.

SQ: What would have been TA's best option? A: Get insurance beforehand, or allocate risk to US in K.
Restitution unavailable because K performed & paid, and payment included profit margin.
Alternative: reject payment entirely, seek restitution (no profit).

SQ: Doesn't this conflict with Alaska Packers?  A: No: here there is no actual modification (US did not consent to TA's proposal).

-------------------------------

Frustration of Purpose (R2d 265 -- same as 261)
Performance is excused IF 
- Event doesn't occur (or does occur) substantially frustrating purpose of K
- Parties had basic assumption that event would (or would not) occur
- Party seeking excuse is not at fault AND does not bear risk 
(last part new since Krell v. Henry days)

-----------------------------

NIPSCO v. Carbon County Coal,

- 20-yr K for coal, 1.5 million tons/year, with one-way ratchet on costs -- only up, never down
- When coal price falls, NIPSCO wants out of K, in part due to "economy purchase orders" from regulator

Q: What is a "requirements contract"? A: Contract to purchase whatever amount is required, for a designated consideration.  Why does Posner bring it up?  A requirements K would have made sense, since NIPSCO just wanted a steady supply of low-sulfur coal. CCC had no other customers.

Why is this case confusing?  Impracticability applies to the party that owes performance: here CCC is that party, rather than NIPSCO.  NIPSCO is really making an FOP claim under guise of impracticability, because UCC has special exception for when government regulations render a K impracticable.
Telman: "It's their bad luck that they drew Posner."

UCC 2-615 applies only to sellers -- NIPSCO not a seller.
Purpose of FOP & impracticability: protect people who have not assumed risk.
Rarely is it impracticable for buyer to pay.

Q: Has NIPSCO's purpose been frustrated? A: Not really; they gambled & lost.  But argument for frustration: they were buying coal to make electricity, but now it's cheaper to get electricity elsewhere. (Weak.)

Q: How did the trial court resolve the case?  A: Said IN doesn't recognize defense, but this is dubious claim based on moldy case law.

CCC wanted specific perf rather than damages, but this was denied. Why? A: SP is available ONLY IF monetary damages are inadequate (e.g. unique real estate).
-------------------------

Impracticability

R2d 261:

Performance is excused IF 
- Event doesn't occur (or does occur) substantially frustrating purpose of K
- Parties had basic assumption that event would (or would not) occur
- Party seeking excuse is not at fault AND does not bear risk 

UCC 2-613:

Mostly follows R2d 261, EXCEPT:
- Only applicable to sellers
- Sellers may waive defense by assuming obligation in K
- UCC creates explicit impracticability defense based on government regulations
- Seller may allocate production (across multiple Ks) in a fair & reasonable way

UCC does not mention FOP => common law governs
