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Odorizzi v. Bloomfield -- claims of mistake, fraud, duress, and undue influence -- all but UI rejected
- year 1966, homosexuality illegal
CA law on duress differs from R2d:
	- R2d requires an "improper" threat
	- CA requires *illegal* threat: not illegal to claim they will start termination proceedings (also not fraudulent: they could & probably would have done so)

Telman: UI not needed in most states, except in familial context, because under R2d any improper threat = duress.

What's difference between undue influence & duress in CA? 
- UI requires only "overpersuasion", i.e. taking advantage of weakness (usually a time-specific weakness, e.g. right after bereavement)
-  UI must overcome will, but not judgment
-- this is the case if, once person recovers, they say "why would I agree to that?"
- UI due to weakness that doesn't amount to mental incapacity.

In most jurisdictions, duress &c. cover the territory. Odorizzi is the rare case where UI is the only affirmative defense that makes sense.

Familial context: e.g. relatives pressuring old aunt to change her will shortly before she dies: clear UI.

What about PPol? Should schools be able to fire for homosexuality?  Ppol was easy question then & now, but opposite answers.

Open question: if O. was an at-will employee, what would be the Ppol arguments for/against allowing this kind of termination?

----------------------------

Unconscionability

Williams v. Walker-Thomas
Author: Skelly Wright, major 20th century judge.

Cross-collateralization: every new thing you buy is collateralized by what you've purchased already (unless fully paid off).
- Replacement for high interest rates

WT knew W couldn't afford the cost, & missing one payment allows them to repo everything
- Was it unethical for WT to sell the stereo?
W's income $218/month, 7 kids, little education, clearly poor decisionmaking.

How did WT sell? Door-to-door operation: come to door on day your govt. check arrives, salesman = bill collector. In 1960s made $4M/yr, over 90% from people's government checks.  

Argument: people shouldn't live outside their means.

"Mrs. Williams' situation is complicated" -- e.g. maybe stereo was the only way to keep her 7 kids entertained.

Q: if there is no WT for Mrs. W to go to, where can she get furniture &c.?
- e.g. payday loan operations
- lots of dealerships, RACs, etc., similarly go after people on payday, and jack up interest rates after first weeks

SQ: Why also "Thorne v. Walker-Thomas" A: Consolidated cases.

Q: If it was such a shady practice, why did it go on so long?  A: Takes law a while to catch up with business practices.
- Also, this might be the only model that works in world w/o Wal-Mart, credit cards, etc.

NB: WT here does not benefit from repo, but from the threat of repo incentivizing people to pay it.

SQ: Weren’t there Salvation Army-type places? A: Yes, that might be most rational choice, but WT was so nice & convenient.

What did court below rule?  A: No statutory authority or precedent in DC law for voiding based on unconscionability.

Here: unconscionable at time K was made.
- What basis? Previous SCOTUS ruling had recognized unconscionability as affirmative defense.

--------------------------

Mistake, duress, incapacity: voidable in toto
Unconscionability: can "fix" (reform) K to remove the unconscionable part -- as w/"scrivener's error" in case of mistake

UCC 2-302, not in force at time of Williams K, provides persuasive authority for recognizing unconscionability in formation.

Outcome? No findings on unconscionability had been made, so remanded for further proceedings.

How will the trial court decide?
Test:
- no meaningful choice (due to gross disparity in bargaining power) => procedurally unconscionable
- unreasonable terms => substantively unconscionable

In most states, a K must be both proc & subst unconscionable to be voided/reformed -- i.e. there must be no real choice AND terms must be grossly one-sided.

Factors considered:
- education of parties
- "maze of fine print"
- "deceptive sales practices"

---------------------
 
 How do we decide if something is substantively unconscionable?
 Corbin's approach: judge by "mores & business practices of time & place"
 UCC: "general commercial practice"
 
 Problem: arguably the cross-collateralization is a part of the mores & practices of the time; likewise, mores of smartphone Ks support exploitative terms.
 
SS: cases like WT explain why govt. separates food & cash aid.

Q: What should happen now?  Should the K be rescinded as unconscionable?
Procedurally unconscionable, but is it substantively unconscionable?  How else can this business model work?
SS: don't need to use cross-collateralization, can just charge more, etc.

=============================================

Problem 6

(Based on Concepcion case, 5-4 SCOTUS ruling)

Guidance for exam: in your head, go through the timeline: IELR -> governing law -> formation -> alternatives to consideration -> interpretation -> excuses & defenses

Here: 
- is there any Q about IELR?
-- No, clearly Claude meant to buy a cell phone & enter K. (therefore, we wouldn't write about this.)
- any  Q as to what law applies? 
-- CA law
-- might be UCC case, but really a service K, so R2d would apply (could spent a couple lines addressing this)
-- would governing law matter for unconscionability analysis? Probably not.
- any Q as to formation (No: offer, acceptance, consideration OK)
- any Q as to interpretation (ambiguity or incompleteness)? No.
- any Statute of Frauds issue?  No: written K.
- any fraud issue? No.
- SQ: What about modification? (Probably not issue -- but might want to see if modification clause renders K procedurally unconscionable.)

Meat of the issue: (1) is the K procedurally unconscionable?
- Was the way of entering the agreement procedurally fair?
-- Issue: right to unilateral modifications, change made in small print in bill.
SQ: could we bring in Claude's intellectual level? (Not on these facts.)  (Also, regardless of ed. level, nobody reads the back of a phone bill)

-Problem: would have to pay a penalty if he objected to Horizon’s unilateral modification.

For exam: "the more arguments you can make, the better off you are."

(2) Is the K substantively unconscionable?

- Argument against unconscionability: TANSTAAFL
Counterargument: words mean things, and "free" means "free"
- If he goes to arbitration w/o counsel, will lose.  Thus, effectively, nobody can sue the phone co. for this.
Substantive unconscionability: $30 plus class-action waiver.

(3) If unconscionable, can the K be reformed rather than voided?
- Do you have to strike whole arbitration clause?  A: Would only have to strike the class-action waiver; can then do mass arbitration.

SQ: Could there be a mistake over meaning of "free"?
- Not applicable to arbitration clause.
- Would have to show that Horizon *knew* he would misunderstand it.

Problem: Does the modification clause make Horizon's promise illusory? (Seems like strong argument, but courts don't buy it.)

Who decides unconscionability?
- According to K, the arbitrator.  But arb always wants to get paid, so won't rule against the clause.
- Once clause goes to arb, review is limited.
- SCOTUS (5-4): FAA of 1925 is interpreted broadly, because Congress favors arbitration.
