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Expectation Damages

-------
Announcements:
- Will start on Tue. with Example 7 (damages)
- Next quiz Thu.
- only 3 substantive classes remaining

----------------
Measure of Expectation Damages

R2d 347 gives formula

"You're going to hate this, because it makes things more complicated" -- but useful for complex real-world situations

Four elements:
- "Direct loss":  Loss in value to injured party caused by other party's failure to perform 
-- this # is usually the hardest, but shouldn't be: just the K price
- PLUS incidental/consequential loss caused by breach
	- "cover costs" (to cover for a shortfall), reasonably incurred (incidental)
	- lost profits on related agreements (consequential)
	- BUT recall that K damages must be readily calculable, not speculative
	- "must be contemplated at time of K", i.e. not some crazy consequence that nobody would have expected
- MINUS cost or loss avoided by not having to perform

Often plus & minus will cancel out, e.g. breach cost $100k, but other party also saved $100k by not performing, so damages=$0

"Losing K": sometimes party's breach actually saves other party $ -- then no damages

------------------

Examples of R2d 347

(1) Recall Ray v. Eurice Bros.
- agree to build for $20k, back out before start, another builder does job for $25k
Ray sues:
	- direct loss: $20k
	- indirect loss: $5k
	- benefit: $20k not spent
therefore, damages = $5k

(2) "Eurice Bros. v. Ray" (imaginary)
- EB agree to build for $20k, think they can do it for $18k w/$2k profit, halfway thru have spent $9k; R then fires EB, breaching K
EB sue:
	- direct loss: $20k
	- indirect loss: $0
	benefit: $9k not spent to finish house
therefore, damages = $20k - $9k = $11k

--------------------------

Expectation damages MUST:
- be reasonably foreseeable (mostly relevant to consequential damages)
- be provable within reasonable certainty (but not necessarily exact)
- must comply with "duty" to mitigate damages

--------------------------

Handicapped v. Lukaszewski

Issue I: Was there a breach? (Ct: Y, dissent: N)
	- what would be the excuse?
		- closest to impracticability - medical difficulty
		- basically arguing implied term: don't have to do job if it endangers life

SQ: Aren't judges making a medical decision, outside their expertise?  She made her health worse.
Dissent agrees: if you're going to have a stroke, doesn't matter whether it was self-induced

- Why did  they take such a small case to the Supreme Court of WI? Principle: boards need to be able to lock teachers in well in advance.  Like W v. W-T: didn't actually want her working there anymore, but wanted to send a message that teachers can't just walk away in mid-contract.

Issue II: Did board suffer compensable damages?
	- new teacher cost more
	- SQ: Didn't the Board set the pay level themselves? Not really -- negotiated w/ teacher's union.
	- Damages = cost of obtaining other services + foreseeable consequential damages
	- Person hired more expensive, but was the *only* person available
	- Appellate court: damages would be windfall, b/c board is getting a better teacher for their money ("efficient breach": everybody's utility is maximized)
	- Supremes: No, board's choice to hire more experience speech therapist was imposed on them; mitigation duty satisfied because board hire the cheapest (only) qualified person they could find

--------------------------

Parker v. 20th Century Fox

20CF decided not to make contracted movie, offered P a gig in different movie in Australia instead
- problems: new movie not a musical, not in LA; also, Bloomer Girls had been specifically about the feminist movement, while Big Country was typical patriarchal trash
- General rule: damages = agreed salary MINUS amount earned elsewhere (or that reasonably might have been earned)
- "Reasonably": must make reasonable effort to find other work
- SQ: Why not work for another studio? A: Ct didn't inquire into Parker's efforts, because 20CF never raised the issue, beyond her rejection of *their* offer
- There is no obligation to be reasonable when rejecting an inferior offer.

Parker holdings: 
- No duty to mitigate if 2d offer is different & inferior, as long as the difference is "substantial"
- No duty to mitigate if employee BELIEVES in good faith that offer is different & inferior

Dissent: by this standard, studio has *no* way to mitigate: must make exact movie or pay full damages
Q: Why this special treatment for actors? SA: It's art, not just a job.

------------------------------
Evergreen v. Milstead, 1955, MD

Cost overruns due to unexpected problems with grading of site for drive-in

Parties sue each other for amounts due

Q: Why is this not mutual mistake?
	What would be remedy for mutual mistake?
		Avoidance: but that doesn't work here because both parties want their damages under the K

General rule: damages for lost profits must not be speculative --> for a new biz, damages are limited to rental value of property
No damages for lost profits from a business that hasn't been started.
Q: Does Maryland follow this rule? A: Ct says it does not (but doesn't exactly reject it either)

Q: Nature of proffered evidence of lost profit? A: Profits from second summer, plus expert testimony that profits from first summer are generally equal to profits from second summer in this business.  Court disallows.

Telman: If there's no rule, why not let the evidence in and let jury decide? What better evidence could there be?

----------------------------

Substantial performance issue

In J&Y v. K, Q was: could court treat the specification of Reading pipe as a *condition* of duty to pay under K?  Cardozo answered: shouldn't imply a condition that would lead to forfeiture -- has to be something that the parties would have agreed to.
- Here, the work not done was < 10% of the total, but the nonperformance was intentional
- But this doesn't matter, because damages are the same for partial breach as for substantial performance: cost of completion
