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Problem 1 

Wendy lived with Harry for fifteen years.  They had three children and lived to all outside observers as a married couple.  Wendy worked while Harry went to dental school.  They discussed getting married, but Harry would always denounce marriage as “a corrupt, bourgeois institution” and sing a line from a Joni Mitchell song: “We don’t need a piece of paper from the City Hall, keeping us tried and true . . .”

After they split up, Wendy sued for a settlement that would be similar to what she would be entitled to if she and Harry had wed, including half of the proceeds from Harry’s dental practice, since she had worked to pay for his tuition.  

Wendy sought relief based on all of the grounds named in Marvin v. Marvin:

· She alleged an express agreement that she and Harry would treat all property as marital property;
· She argued that, even if no express contract was formed, there was a contract implied from their conduct; and
· She claimed that Harry was unjustly enriched and should have to reimburse Wendy for money she spent to support him and their family during their relationship, including back pay for childcare.
The state legislature passed a Protection of Marriage Act outlawing common law marriages.  Prior to the passage of that law, the state recognized as legally married couples that co-habited for seven years.  
A.
How should a court treat Wendy’s claim?  Would an express or implied contract be enforceable?  Would an unjust enrichment claim be a possibility?
B.
Assuming that the Protection of Marriage Act is a bar to all or some of Wendy’s claims, what are the public policy arguments in favor and against the Act?  That is, why should a state legislature prohibit common law marriage and what effect will that have on the legal rights of people in long-term relationships?

Problem 2:
One policy reason the New Jersey Supreme Court gives for refusing to enforce the surrogacy agreement in the Baby M case is that such contracts are potentially degrading to women.  The Supreme Court says in that case that in such circumstances, the fact that Mary Beth Whitehead consented to the arrangement is irrelevant.  Should courts be empowered to relieve people of their contractual obligations based on the courts’ determination that certain categories of contracts violate public policy even where the actual parties to that contract have unquestionably consented to its terms?  Consider any or all of the following cases:

· Sally signs a one-year contract as an “exotic dancer.”  After six months, she has made a lot of money and no longer wants to work in that field.  Under the terms of her contract, if she quits before the year is out, she has to reimburse the owner of the club for expenses related to her dancing, including costumes and training, and for “good will” that the club loses when its customers do not get to see a familiar dancer perform.  Sally claims that the agreement is unenforceable because exotic dancing degrades women.
· Jack has a production company that makes online videos and public service announcements.  He has a long-term contract with a private organization that opposes state requirements that motorcyclists wear helmets.  The state where Jack operates and where the private organization is based requires that motorcyclists wear helmets.  Jack was indifferent to the issue when he made the contract, but after his childhood friend was killed in a motorcycle accident, he no longer wants to work for the anti-regulation group.  He notifies the group that he will make no more videos for them, but they point out that he has a contractual obligation to complete the five part series that are already in production.  He points to the state law and claims that the contract violates public policy.
· For years, Sherman, a Lakota Indian, has been the well-known mascot for the local team, the Deadwood Lakotas. Sherman believed that his association with the team was good for his tribe and that he was building bridges that would help his people.  But Sherman has had a change of heart, and he has agreed to become the spokesperson for a local group that believes that the Lakota mascot is a racist stereotype and that the Deadwood Lakotas become the Deadwood Sheriffs.  He quits his job as mascot in the middle of the season, in breach of his contract.  The team claims that his conduct violates the terms in his contract and seeks to enjoin him, for the duration of his contract, from speaking out against the team name.  Assuming that the contract does in fact forbid Sherman from speaking out against the team while under contract, can a public policy that favors free speech be a ground for setting aside the contract?
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