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HAMMOND, Judge.

The Evergreen Amusement Corporation, the appellant, operator of a drive-in movie theater, was held liable by the court, sitting without a jury, to Harold D. Milstead, the appellee, a contractor, for the balance due on a written contract for the clearing and grading of the site of the theater and certain extras, less the cost of completing a part of the work and damages for delay in completion, based on rental value of the theater property during the period of delay and out-of-pocket costs for that time.

The appellant, by counterclaim, sought recovery of lost profits for the period of delay. The court held the amount claimed to have been so lost to be too uncertain and speculative, and refused evidence proffered to support appellant's theory. The appellant makes four contentions: that the damage ruling was error; that it should have been allowed to prove a contemporaneous oral agreement as to time of performance; that the appellee was entitled to no compensation for fill dirt supplied by him to bring the property up to grade; and, finally, that the appellee should not be permitted to recover at all because he did not fully perform.

Under the terms of the contract, appellee agreed to supply necessary materials and perform the work needed to clear the theater site of timber, stumps and waste material, to ‘grade the site as indicated on the plans' and construct a drainage ditch on the north side of the property and install two hundred feet of pipe. It then provided: ‘At this contract price, no additional fill material will be substituted for unsuitable material found on the site.’

The trial court found that both sides assumed when they contracted and the work began, that the site could be graded merely by moving the earth from certain parts of it to other parts, and that no additional dirt from the outside would be needed to reach the desired grade. 
*****

The court found . . .  the calculations of both sides to have been in error, as the fact that after some eight thousand cubic yards of dirt were hauled in the grading was still not finished as desired, bears persuasive witness. Indeed, the parties agreed that the north side of the site should be left slightly below the planned grade so that additional dirt would not have to be brought in. In any event, it was soon discovered that the cuts and fills would not balance and that a large amount of borrow would be required. At a meeting of the parties, it was agreed that such fill dirt as was needed to bring the site up to grade would be brought in, except at the north side, and that the appellee would be paid for this borrowed dirt at sixty-eight cents a yard. 
*****

The real reliance of the Evergreen Amusement Corporation is on the slowness of the contractor in completing the work. It says that the resulting delay in the opening of the theater from June first to the middle of August cost it twelve thousand five hundred dollars in profits. It proffered a witness to testify that he had built and operated a majority of the drive-in theaters in the area, that he is in the theater equipment business and familiar with the profits that drive-in theaters make in the area, that a market survey was made in the area before the site of the theater was selected, and that it had shown the need for such a theater in the neighborhood. It was said he would testify as to the reasonably anticipated profits during the months in question by comparing the months in its second year of operation with those in which it could not operate the year before, and would say that the profits would have been the same. His further testimony would be, it was claimed, that weather conditions, the population, and competition were all approximately the same in the year the theater opened and the following year.

We think the court did not err in refusing the proffered evidence. Under the great weight of authority, the general rule clearly is that loss of profit is a definite element of damages in an action for breach of contract or in an action for harming an established business which has been operating for a sufficient length of time to afford a basis of estimation with some degree of certainty as to the probable loss of profits, but that, on the other hand, loss of profits from a business which has not gone into operation may not be recovered because they are merely speculative and incapable of being ascertained with the requisite degree of certainty. 
Restatement, Contracts, Sec. 331, states the law to be that damages are recoverable for profits prevented by breach of contract ‘only to the extent that the evidence affords a sufficient basis for estimating their amount in money with reasonable certainty’, and that where the evidence does not afford a sufficient basis, ‘damages may be measured by the rental value of the property.’ Comment ‘d’ says this: ‘If the defendant's breach has prevented the plaintiff from carrying on a well-established business, the amount of profits thereby prevented is often capable of proof with reasonable certainty. On the basis of its past history, a reasonable prediction can be made as to its future.’ (Italics supplied.) . . .   [D]amages for profits anticipated from a business which has not started may not be recovered. . . .  See also The Requirement of Certainty for Proof of Lost Profits, 64 Harvard Law 317. The article discusses the difficulties of proving with sufficient certainty the profits which were lost, and then says: ‘These difficulties have given rise to a rule in some states that no new business can recover for its lost profits.’ While this Court has not laid down a flat rule (and does not hereby do so), nevertheless, no case has permitted recovery of lost profits under comparable circumstances. 
In Abbott v. Gatch, 13 Md. 314, the claim for loss of profits arose because of delay in completion of a flour mill. The Court held that the mill owner's loss was to be established by fair rental value for the time of the delay resulting from failure to complete it according to contract, that he could not recover estimated profits, because it was dependent, as they were, upon the quality of flour available, the fluctuation of prices of flour, continuance of the mill in running order and other variants. The Court labelled the damages claimed speculative and refused to follow a Vermont case which had allowed them to be shown. 
The rule laid down in this case has been followed in a number of others. In Winslow Elevator & Machine Co. v. Hoffman . . . , an elevator was not installed within the specified time and was defective. The owner sought to recover loss of rents because of the refusal of prospective tenants to lease offices and the moving out of others. The Court followed Abbott v. Gatch, supra, and held that the claim for loss of rentals must be denied as too uncertain and remote. . . .

The appellant relies on cases in the Supreme Court of the United States and lower Federal Courts. . . .  With one exception they involved existing businesses or theaters. 
*****

In Broadway Photoplay Co. v. World Film Corp., 225 N.Y. 104, 121 N.E. 756, the Court, speaking through Judge Cardozo, refused to allow loss of profits for failure to supply one feature film a week to a movie theater as agreed, although the proffer made and the evidence introduced would seem to have been as reliable a foundation as that in the case before us for their estimation. It would seem that a new theater would not for some time be well enough known to attract the same number of patrons it would draw after a period of operation. We think the court was right in basing the damages for delay in the completion of the site on fair rental value and the actual monetary losses incurred.

The final point relied on by the appellant merits no extended discussion. ‘It is a general rule that a party who has deliberately and willfully breached a contract cannot recover thereunder for part performance. See Williston, Contracts, Rev.Ed., §§ 1473, 1474, and note 22 Ill.L.R. 315. However, some courts have allowed recovery on the basis of quantum meruit or quasi contract.’  The hardship of the rule requiring strict performance when applied to a contractor who, in good faith, has substantially performed compared to the inequitable advantage that it gives to an owner who receives and retains the benefit of the contractor's labor and material, has led to a qualification that the contract price, less allowance to the owner for deviations, may be recovered.  The question of whether there has been substantial compliance and whether a deviation from contract requirements is willful or justified, is ordinarily a question for the trier of the facts. . . . “When a covenant goes only to a part of the consideration of a contract, is incidental and subordinate to its main purpose, and its breach may be compensated in damages, such a breach does not warrant a rescission of the contract * * *.” By this rule, compensation in damages for slight breaches is substituted for the remedy afforded by rescission of the whole contract.

The evidence in the case before us was that the construction of the drainage ditch and the installation of the pipe was work costing $1,000 in a job which altogether cost over $13,000.  Its completion was not essential for the functioning of the theater, which opened without it having been done.  Indeed, the president of the appellant said that it had not been realized that the work had not been completed until some time after the opening of the theater.  The appellee's testimony was that he was told that there was no hurry about doing this phase of the contract and that he went away on a trip, intending to complete the job when he returned.  After he returned, he soon found out there would be difficulties in the way of recovering the monies due him.  His explanation of why he did not finish the job was that he was afraid he would not be paid.  He expressed a willingness to do the work if he was assured payment.  Under these circumstances, we cannot say that the trial court was clearly wrong in finding that the failure to construct the drainage ditch was a subordinate part of the undertaking, not of prime concern to the parties, and that failure to complete it was not wilful, as well as that the owner of the property could be fairly compensated by an easily calculated deduction from what it owed. . . .
We think that the case below was tried and decided without reversible error.

Judgment affirmed, with costs.
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