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 JACKSON, Justice.
 In the trial court, plaintiffs Willie and Lucille Peevyhouse sued the defendant, Garland Coal and Mining Company, for damages for breach of contract.  Judgment was for plaintiffs in an amount considerably less than was sued for.  Plaintiffs appeal and defendant cross-appeals.
 In the briefs on appeal, the parties present their argument and contentions under several propositions; however, they all stem from the basic question of whether the trial court properly instructed the jury on the measure of damages.
 Briefly stated, the facts are as follows:  plaintiffs owned a farm containing coal deposits, and in November, 1954, leased the premises to defendant for a period of five years for coal mining purposes.  A ‘stripmining’ operation was contemplated in which the coal would be taken from pits on the surface of the ground, instead of from underground mine shafts.  In addition to the usual covenants found in a coal mining lease, defendant specifically agreed to perform certain restorative and remedial work at the end of the lease period. It is unnecessary to set out the details of the work to be done, other than to say that it would involve the moving of many thousands of cubic yards of dirt, at a cost estimated by expert witnesses at about $29,000.00.  However, plaintiffs sued for only $25,000.00.
 During the trial, it was stipulated that all covenants and agreements in the lease contract had been fully carried out by both parties, except the remedial work mentioned above; defendant conceded that this work had not been done.
 Plaintiffs introduced expert testimony as to the amount and nature of the work to be done, and its estimated cost.  Over plaintiffs’ objections, defendant thereafter introduced expert testimony as to the ‘diminution in value’ of plaintiffs’ farm resulting from the failure of defendant to render performance as agreed in the contract--that is, the difference between the present value of the farm, and what its value would have been if defendant had done what it agreed to do.
 At the conclusion of the trial, the court instructed the jury that it must return a verdict for plaintiffs, and left the amount of damages for jury determination.  On the measure of damages, the court instructed the jury that it might consider the cost of performance of the work defendant agreed to do, ‘together with all of the evidence offered on behalf of either party’.
 It thus appears that the jury was at liberty to consider the ‘diminution in value’ of plaintiffs’ farm as well as the cost of ‘repair work’ in determining the amount of damages.
 It returned a verdict for plaintiffs for $5000.00--only a fraction of the  ‘cost of performance’, but more than the total value of the farm even after the remedial work is done.
 On appeal, the issue is sharply drawn.  Plaintiffs contend that the true measure of damages in this case is what it will cost plaintiffs to obtain performance of the work that was not done because of defendant’s default. Defendant argues that the measure of damages is the cost of performance ‘limited, however, to the total difference in the market value before and after the work was performed’.
 It appears that this precise question has not heretofore been presented to this court.  In Ardizonne v. Archer, 72 Okl. 70, 178 P. 263, this court held that the measure of damages for breach of a contract to drill an oil well was the reasonable cost of drilling the well, but here a slightly different factual situation exists. The drilling of an oil well will yield valuable geological information, even if no oil or gas is found, and of course if the well is a producer, the value of the premises increases.  In the case before us, it is argued by defendant with some force that the performance of the remedial work defendant agreed to do will add at the most only a few hundred dollars to the value of plaintiffs’ farm, and that the damages should be limited to that amount because that is all plaintiffs have lost.
 Plaintiffs rely on Groves v. John Wunder Co., 205 Minn. 163, 286 N.W. 235, 123 A.L.R. 502.  In that case, the Minnesota court, in a substantially similar situation, adopted the ‘cost of performance’ rule as-opposed to the ‘value’ rule.  The result was to authorize a jury to give plaintiff damages in the amount of $60,000, where the real estate concerned would have been worth only $12,160, even if the work contracted for had been done.
 It may be observed that Groves v. John Wunder Co., supra, is the only case which has come to our attention in which the cost of performance rule has been followed under circumstances where the cost of performance greatly exceeded the diminution in value resulting from the breach of contract. Incidentally, it appears that this case was decided by a plurality rather than a majority of the members of the court.
 Defendant relies principally upon . . . cases in which, under similar circumstances, the appellate courts followed the ‘value’ rule instead of the ‘cost of performance’ rule. Plaintiff points out that in the earliest of these cases (Bigham) the court cites as authority on the measure of damages an earlier Pennsylvania tort case, and that the other two cases follow the first, with no explanation as to why a measure of damages ordinarily followed in cases sounding in tort should be used in contract cases. Nevertheless, it is of some significance that three out of four appellate courts have followed the diminution in value rule under circumstances where, as here, the cost of performance greatly exceeds the diminution in value.
 The explanation may be found in the fact that the situations presented are artificial ones.  It is highly unlikely that the ordinary property owner would agree to pay $29,000 (or its equivalent) for the construction of ‘improvements’ upon his property that would increase its value only about ($300) three hundred dollars.  The result is that we are called upon to apply principles of law theoretically based upon reason and reality to a situation which is basically unreasonable and unrealistic.
 In Groves v. John Wunder Co., supra, in arriving at its conclusions, the Minnesota court apparently considered the contract involved to be analogous to a building and construction contract, and cited authority for the proposition that the cost of performance or completion of the building as contracted is ordinarily the measure of damages in actions for damages for the breach of such a contract.
 In an annotation following the Minnesota case beginning at 123 A.L.R. 515, the annotator places the three cases relied on by defendant (Sandy Valley, Bigham and Sweeney) under the classification of cases involving ‘grading and excavation contracts’.
 We do not think either analogy is strictly applicable to the case now before us.  The primary purpose of the lease contract between plaintiffs and defendant was neither ‘building and construction’ nor ‘grading and excavation’.  It was merely to accomplish the economical recovery and marketing of coal from the premises, to the profit of all parties.  The special provisions of the lease contract pertaining to remedial work were incidental to the main object involved.
 Even in the case of contracts that are unquestionably building and construction contracts, the authorities are not in agreement as to the factors to be considered in determining whether the cost of performance rule or the value rule should be applied.  The American Law Institute’s Restatement of the Law, Contracts, Volume 1, Sections 346(1)(a)(i) and (ii) submits the proposition that the cost of performance is the proper measure of damages ‘if this is possible and does not involve unreasonable economic waste’; and that the diminution in value caused by the breach is the proper measure ‘if construction and completion in accordance with the contract would involve unreasonable economic waste’.  (Emphasis supplied.)  In an explanatory comment immediately following the text, the Restatement makes it clear that the ‘economic waste’ referred to consists of the destruction of a substantially completed building or other structure.  Of course no such destruction is involved in the case now before us.
On the other hand, in McCormick, Damages, Section 168, it is said with regard to building and construction contracts that ‘* * * in cases where the defect is one that can be repaired or cured without undue expense’ the cost of performance is the proper measure of damages, but where ‘* * * the defect in material or construction is one that cannot be remedied without an expenditure for reconstruction disproportionate to the end to be attained’ (emphasis supplied) the value rule should be followed. The same idea was expressed in as Jacob & Youngs, Inc. v. Kent . . . as follows: 
‘The owner is entitled to the money which will permit him to complete, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained.  When that is true, the measure is the difference in value.’
 It thus appears that the prime consideration in the Restatement was ‘economic waste’; and that the prime consideration in McCormick, Damages, and in Jacob & Youngs, Inc. v. Kent, supra, was the relationship between the expense involved and the ‘end to be attained’--in other words, the ‘relative economic benefit’.
 In view of the unrealistic fact situation in the instant case, and certain Oklahoma statutes to be hereinafter noted, we are of the opinion that the ‘relative economic benefit’ is a proper consideration here.  This is in accord with the recent case . . . where, in applying the cost rule, the Virginia court specifically noted that ‘* * * the defects are remediable from a practical standpoint and the costs are not grossly disproportionate to the results to be obtained’ (Emphasis supplied).
*****

 Although it is true that the above sections of the statute are applied most often in tort cases, they are by their own terms, and the decisions of this court, also applicable in actions for damages for breach of contract.  It would seem that they are peculiarly applicable here where, under the ‘cost of performance’ rule, plaintiffs might recover an amount about nine times the total value of their farm.  Such would seem to be ‘unconscionable and grossly oppressive damages, contrary to substantial justice’ within the meaning of the statute.  Also, it can hardly be denied that if plaintiffs here are permitted to recover under the ‘cost of performance’ rule, they will receive a greater benefit from the breach than could be gained from full performance, contrary to the provisions of [Oklahoma statute].
 An analogy may be drawn between the cited sections, and the provisions of 15 O.S.1961 § §  214 and 215.  These sections tend to render void any provisions of a contract which attempt to fix the amount of stipulated damages to be paid in case of a breach, except where it is impracticable or extremely difficult to determine the actual damages.  This results in spite of the agreement of the parties, and the obvious and well known rationale is that insofar as they exceed the actual damages suffered, the stipulated damages amount to a penalty or forfeiture which the law does not favor.
 23 O.S.1961 § §  96 and 97 have the same effect in the case now before us.  In spite of the agreement of the parties, these sections limit the damages recoverable to a reasonable amount not ‘contrary to substantial justice’; they prevent plaintiffs from recovering a ‘greater amount in damages for the breach of an obligation’ than they would have ‘gained by the full performance thereof’.
We therefore hold that where, in a coal mining lease, lessee agrees to perform certain remedial work on the premises concerned at the end of the lease period, and thereafter the contract is fully performed by both parties except that the remedial work is not done, the measure of damages in an action by lessor against lessee for damages for breach of contract is ordinarily the reasonable cost of performance of the work; however, where the contract provision breached was merely incidental to the main purpose in view, and where the economic benefit which would result to lessor by full performance of the work is grossly disproportionate to the cost of performance, the damages which lessor may recover are limited to the diminution in value resulting to the premises because of the non-performance.
 We believe the above holding is in conformity with the intention of the Legislature as expressed in the statutes mentioned, and in harmony with the better-reasoned cases from the other jurisdictions where analogous fact situations have been considered.  It should be noted that the rule as stated does not interfere with the property owner’s right to ‘do what he will with his own’ Chamberlain v. Parker, 45 N.Y. 569), or his right, if he chooses, to contract for ‘improvements’ which will actually have the effect of reducing his property’s value.  Where such result is in fact contemplated by the parties, and is a main or principal purpose of those contracting, it would seem that the measure of damages for breach would ordinarily be the cost of performance.
 The above holding disposes of all of the arguments raised by the parties on appeal.
 Under the most liberal view of the evidence herein, the diminution in value resulting to the premises because of non-performance of the remedial work was $300.00.  After a careful search of the record, we have found no evidence of a higher figure, and plaintiffs do not argue in their briefs that a greater diminution in value was sustained.  It thus appears that the judgment was clearly excessive, and that the amount for which judgment should have been rendered is definitely and satisfactorily shown by the record.
 We are asked by each party to modify the judgment in accordance with the respective theories advanced, and it is conceded that we have authority to do so. . . .
 We are of the opinion that the judgment of the trial court for plaintiffs should be, and it is hereby, modified and reduced to the sum of $300.00, and as so modified it is affirmed.
 WELCH, DAVISON, HALLEY, and JOHNSON, JJ., concur.
 WILLIAMS, C. J., BLACKBIRD, V. C. J., and IRWIN and BERRY, JJ., dissent.
 IRWIN, Justice (dissenting).
*****
 Defendant admits that it failed to perform its obligations that it agreed and contracted to perform under the lease contract and there is nothing in the record which indicates that defendant could not perform its obligations. Therefore, in my opinion defendant’s breach of the contract was wilful and not in good faith.
*****
 In consideration for the lease contract, plaintiffs were to receive a certain amount as royalty for the coal produced and marketed and in addition thereto their land was to be restored as provided in the contract.
 Defendant received as consideration for the contract, its proportionate share of the coal produced and marketed and in addition thereto, the right to use plaintiffs’ land in the furtherance of its mining operations.
 The cost for performing the contract in question could have been reasonably approximated when the contract was negotiated and executed and there are no conditions now existing which could not have been reasonably anticipated by the parties.  Therefore, defendant had knowledge, when it prevailed upon the plaintiffs to execute the lease, that the cost of performance might be disproportionate to the value or benefits received by plaintiff for the performance.
 Defendant has received its benefits under the contract and now urges, in substance, that plaintiffs’ measure of damages for its failure to perform should be the economic value of performance to the plaintiffs and not the cost of performance.
 If a peculiar set of facts should exist where the above rule should be applied as the proper measure of damages, (and in my judgment those facts do not exist in the instant case) before such rule should be applied, consideration should be given to the benefits received or contracted for by the party who asserts the application of the rule.
 Defendant did not have the right to mine plaintiffs’ coal or to use plaintiffs’ property for its mining operations without the consent of plaintiffs.  Defendant had knowledge of the benefits that it would receive under the contract and the approximate cost of performing the contract.  With this knowledge, it must be presumed that defendant thought that it would be to its economic advantage to enter into the contract with plaintiffs and that it would reap benefits from the contract, or it would have not entered into the contract.
 Therefore, if the value of the performance of a contract should be considered in determining the measure of damages for breach of a contract, the value of the benefits received under the contract by a party who breaches a contract should also be considered.  However, in my judgment, to give consideration to either in the instant action, completely rescinds and holds for naught the solemnity of the contract before us and makes an entirely new contract for the parties.
*****
 I am mindful of Title 23 O.S.1961 §  96, which provides that no person can recover a greater amount in damages for the breach of an obligation than he could have gained by the full performance thereof on both sides, except in cases not applicable herein.  However, in my judgment, the above statutory provision is not applicable here.
*****
 In the instant action defendant has made no attempt to even substantially perform.  The contract in question is not immoral, is not tainted with fraud, and was not entered into through mistake or accident and is not contrary to public policy.  It is clear and unambiguous and the parties understood the terms thereof, and the approximate cost of fulfilling the obligations could have been approximately ascertained.  There are no conditions existing now which could not have been reasonably anticipated when the contract was negotiated and executed.  The defendant could have performed the contract if it desired.  It has accepted and reaped the benefits of its contract and now urges that plaintiffs’ benefits under the contract be denied.  If plaintiffs’ benefits are denied, such benefits would inure to the direct benefit of the defendant.
 Therefore, in my opinion, the plaintiffs were entitled to specific performance of the contract and since defendant has failed to perform, the proper measure of damages should be the cost of performance.  Any other measure of damage would be holding for naught the express provisions of the contract; would be taking from the plaintiffs the benefits of the contract and placing those benefits in defendant which has failed to perform its obligations; would be granting benefits to defendant without a resulting obligation; and would be completely rescinding the solemn obligation of the contract for the benefit of the defendant to the detriment of the plaintiffs by making an entirely new contract for the parties.
 I therefore respectfully dissent to the opinion promulgated by a majority of my associates.
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