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This is an appeal from a judgment of the district court of the ninth judicial district, County of Toole, in favor of plaintiff-respondent and against defendant-appellant.

This matter was submitted to the district court on depositions of the parties involved and judgment rendered after findings of fact and conclusions of law.

On March 15, 1960, Edna Carroll, hereinafter referred to as the respondent, and Agnes Beardon, hereinafter referred to as the appellant, executed instruments in writing, one a warranty deed from respondent to appellant, and a note and mortgage back from appellant to respondent for the sale of a building and acreage in the amount of $42,000. A down payment of $8,000 was made at the time of the sale, and the note and mortgage provided that the appellant would pay to respondent monthly, the sum of $1,000 for the months of January through June and $2,000 for the months of July through December. The appellant paid one monthly payment. In September 1960, a mortgage foreclosure action was instituted by the respondent setting forth the above facts, showing a sum due in the amount of $41,805.53 for the building, personal property and 50 acres of land located in Toole County.

So far the facts in the case set forth an ordinary real estate transaction with a default by the purchaser, and it is not until the appellant’s answer is read that the court finds itself trying to settle a dispute of two madams over a house of prostitution. The appellant alleges by way of her answer that although she secured the deed for the property, gave the note and mortgage, and entered into possession, that the mortgage is absolutely void as contrary to express law, and public policy; that the alleged mortgage was entered into in furtherance of prostitution in violation of the laws of the State of Montana and intended by respondent Carroll and the appellant Beardon so to be, and was entered into by the parties hereto with the knowledge, intent and purpose on their part that the said property would be used for the purpose of prostitution in violation of the laws of the State of Montana; and that prior to, and on the date of the consummation of this illegal transaction, prostitution was the only activity at the so-called Hillside Ranch.

While neither counsel had the effrontery to parade these indignant madams before the court, their depositions speak for them, and are most enlightening. Both admit that they are madams, in the limited sense of the word, and have operated this valuable piece of property, known as the Hillside Ranch as a house of prostitution, the respondent some four years prior to the sale, and the appellant since that date. Both admit to the sale of liquor without a state license, but the respondent deposed she had a federal license, leaving the court to wonder whether she is a strong central government supporter, or a more careful business woman. The appellant’s position concerning these lawful taxes seem to be that her payments going from $1,000 per month to $2,000 per month during the harvest months and the Christmas season, that she could not afford the luxury of taxation.
*****

To the findings of the district court, the appellant’s three specifications of error direct themselves to an alleged abuse of discretion of the court as to the law and the evidence.

Many courts refuse to aid either party to contracts where the transaction is illegal. . . .

A review of the evidence put before the court in this case tempts this court to dismiss the appeal, however, there are many decisions to the effect that where the sale is of property that may or may not be used for an illegal purpose, that it is no defense that the seller knew the purpose of the buyer, without further evidence implicating the seller. . . . 
In the absence of active participation, the defense of illegality is ordinarily not available to the party who has breached the contract, where the fault and illegality are unilateral on her side of the transaction. . . . 
The bare knowledge of the purpose for which the property is sold is not enough to raise the valid defense of illegality. . . .
It is also important to consider the fact that the defendant has had the benefit of this contract for several years. Her status naturally does not appeal to the favor of this court, and in order to sustain such a defense a party who has reaped its benefits must show more active participation by the seller than has been shown here.

As pointed out in the brief of respondent, this same question, raising the illegality of the sale of gambling equipment was before the Supreme Court of Wyoming in [a prior case, Fuchs].  The appellant’s answer is amazingly similar to the answer in the Fuchs case, excepting where of necessity the words must be changed from gambling to prostitution. Under the circumstances of this case we feel the holding in the Fuchs case, supra, should prevail here. In the Fuchs case, as in this case, after the sale of the property, the seller had no connection with the business. The court, quoting from 32 Am.Jur. 68-69, § 49, in the Fuchs case in this connection stated:

“* * * in order to defeat a recovery for rent by the lessor it must be shown that he participated in some degree, however slight, in the wrongful purpose and intended the property be so used, and that mere indifference on his part as to the intended use of the premises is not sufficient to bar his recovery. Mere knowledge on the lessor’s part that the lessee will use the premises for an unlawful purpose does not make the lessor a participant in that purpose; for mere knowledge that the lessee may or will use the premises for an unlawful purpose is not of itself sufficient to show that the lessor intended that they must or shall be so used.” See also 6 Williston on Contracts (Rev. ed.), p. 5060, § 1779.

Finding ample evidence in the record to sustain the trial court’s findings and conclusions, the judgment appealed from is affirmed.

JAMES T. HARRISON, C. J., and CASTLES and DOYLE, JJ., concur.
ADAIR, Justice (concurring in part and dissenting in part).

I concur in the result, but not in all that is said in the above opinion. This is a case of the pot calling the kettle black. However, the calling of names will not pay the promissory note nor discharge nor invalidate the mortgage upon which this action was brought. Each party to the contract is required to keep her promises and to perform her obligations thereunder. Refusal and failure to keep her promises or to perform her obligations subject the defaulting defendant, Agnes Beardon, to the penalties that attach upon the breach of her contract. These penalties were lawfully invoked and judgment for the plaintiff, Edna Carroll, rightfully given and entered.
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