
United States District Court,

S.D. New York.

B. LEWIS PRODUCTIONS, INC., Plaintiff,

v.

MAYA ANGELOU AND HALLMARK CARDS, INCORPORATED, Defendants.

May 12, 2005.

OPINION & ORDER

MUKASEY, J.

Plaintiff B. Lewis Productions, Inc. (BLP) sues defendant Maya Angelou for breach of contract and breach of the duty of good faith and fair dealing. 
*****

Defendants Angelou and Hallmark move for summary judgment. For the reasons set forth below, both motions are denied.

I.

A. Procedural History

This court dismissed the complaint in this case in 2003, granting summary judgment in favor of defendants Angelou and Hallmark on the ground that no joint venture or exclusive agency arrangement between BLP and Angelou existed. . . .  On appeal, the Second Circuit affirmed the holding that no joint venture or exclusive agency agreement had been created between BLP and Angelou, but remanded the case and directed me to consider whether a simple bilateral contract between the parties had been created . . . . For the reasons explained below, whether there is a bilateral contract between the parties presents at least a triable issue.

B. Factual History
*****

Butch Lewis is the president and sole owner of plaintiff corporation B. Lewis Productions, Inc. BLP's business consists primarily of promoting boxing and other sports and entertainment events. Defendant Maya Angelou, a resident of North Carolina, is a renowned poet. Defendant Hallmark Cards, Incorporated, a Missouri corporation, manufactures greeting cards and related products. In this action, BLP claims that Angelou breached an agreement in which she granted BLP the exclusive right to exploit her original literary works for publication in greeting cards and similar products. Angelou claims that no enforceable contract existed. . . . 
Lewis and Angelou became acquainted in early 1994 when, at Lewis's request, Angelou visited Mike Tyson at an Indiana prison. (Hallmark 56.1 Statement ¶ 6) At that meeting, Angelou and Lewis discussed how she might reach a broader base of readers by publishing her works in greeting cards. (Lewis Dep. at 75-78) . . .  In November 1994, Lewis and Angelou signed a “letter agreement” that established what the letter called a “Joint Venture” to publish Angelou's writings in greeting cards and other media forms. The letter agreement, dated November 22, 1994 and signed by both parties, reads as follows:

This letter agreement made between B. LEWIS PRODUCTIONS, INC. (BLP) with offices at 250 West 57th Street, New York, N.Y. 10019 and MAYA ANGELOU (ANGELOU) whose address is 2720 Reynolda Road, Suite # 1, Winston-Salem, NC 27106, sets forth the understandings of the parties with reference to the following:

1. The parties will enter into a Joint Venture (Venture), wherein ANGELOU will exclusively contribute original literary works (Property) to the Venture and BLP will seek to exploit the rights for publishing of said Property in all media forms including, but not limited to greeting cards, stationery and calendars, etc.

2. BLP will contribute all the capital necessary to fund the operation of the Venture.

3. ANGELOU will contribute, on an exclusive basis, original literary works to the Venture after consultations with and mutual agreement of Butch Lewis, who will be the managing partner of the Venture.

4. The Venture shall own the copyrights to all of ANGELOU's contributions to the Venture.

(a) If any of the subject copyrights do not produce any income for a consecutive five (5) year period as a result of the exploitation referred to [in] paragraph 1 herein then the ownership of these copyrights shall revert to Angelou exclusively.

5. The name of the Venture shall be mutually agreed upon.

6. Gross Revenue shall be distributed and applied in the following order:

(a) Return of BLP's capital contribution.

(b) Reimbursement of any and all expenses of the Venture.

(c) Balance (net profits) to be shared equally between BLP and ANGELOU.

(d) ANGELOU shall have the right at any time, upon reasonable notice, to inspect all records including but not limited to the financial records of the Venture.

This Agreement shall be binding upon the parties until a more formal detailed agreement is signed.

(Inwald Aff., Ex. F)

In late 1994, BLP began to market Angelou's work to Hallmark and several other greeting card companies. Lewis began to negotiate a license agreement with Hallmark on Angelou's behalf. When Hallmark asked Lewis for confirmation that he was indeed authorized to act on Angelou's behalf, on June 19, 1996, Lewis sent Hallmark a letter signed by Angelou that stated:

This will confirm that BUTCH LEWIS PRODUCTIONS, INC. (BLP) has the exclusive right to represent DR. MAYA ANGELOU for the exploitation of her work product in the area of greeting cards, stationery, calendars, etc. as per the contract executed by BLP and Dr. Angelou dated November 22, 1994 which is still in full force and effect.  (Inwald Aff., Ex. G) 
*****
In March 1997, after extended negotiations, Hallmark sent BLP a license agreement for the use of Angelou's future exclusive works which would have paid her and BLP 9% of gross revenues from sales of licensed products, with a $50,000 advance payment and a guaranteed minimum $100,000 in royalties. . . . Angelou's greeting cards would be administered through Hallmark's Ethnic Business Center. . . .
Also in March 1997, Lewis and Angelou encountered one another at an event in Las Vegas, where Angelou saw Lewis, who is black, punctuate a conversation with white people by grabbing his crotch. (Angelou Dep. at 114-15; Lewis Dep. at 151-53) After she witnessed Lewis's behavior, Angelou “burned up his ears.” (Angelou Dep. at 113) She claims that she told him that the “venture” between them was off, and that she no longer wanted to work with him. (Angelou Dep. at 113) Lewis denies that Angelou made any such comment at the time. (Lewis Dep. at 152-53)

However, when Lewis forwarded the Hallmark license agreement to Angelou, she did not sign it, and later told her literary agent Helen Brann to “start putting a little cold water on the prospect of this deal with Hallmark.” (Brann Dep. at 34) After meeting with Lewis and his associate Joy Farrell, Brann sent a letter to Lewis on May 5, 1997, informing him “that it is not going to work out now for Dr. Maya Angelou to make any deal with Hallmark Cards.” (Inwald Aff., Ex. R) In her letter, Brann cited Angelou's commitment to Random House as the publisher of all of Angelou's “major work” as a reason for not proceeding with Hallmark. Brann noted that “[n]either Dr. Angelou nor I like to say never, and I suppose that sometime in the future we might all figure out a way, in cooperation with Random House and Hallmark and us, to launch some kind of greeting card program, but this year is definitely not the year to contemplate such a move.” (Id.)

Lewis claims that at a later meeting in 1997, Angelou told him that she would sign the licensing agreement with Hallmark “after the New Year,” and that in February 1998, she told him she was planning to sign the agreement “as soon as she [got] everything off her table.” (Lewis Dep. at 144-50) However Angelou did not sign the Hallmark licensing agreement, and according to Lewis's associate Farrell, when Farrell left BLP in mid-1998, in her opinion the deal was “dead,” and the project was over. (Farrell Dep. at 252-53) Additionally, because Hallmark did not hear from Lewis after it sent him the licensing agreement in 1997, Hallmark executives eventually concluded that the collaboration between BLP and Angelou was “dead.” (Glass Dep. at 33-34; Gfeller Dep. at 11-13)

Hallmark wrote Angelou's agent Brann in March 1998 to inquire whether Angelou was still interested in pursuing a program of greeting cards, stating that its “discussions with Mr. Lewis ended in early 1997 when he could not deliver a program.” (Inwald Aff., Ex. U) Brann responded that Angelou was not interested in entering into an agreement with Hallmark at that time. (Inwald Aff., Ex. V) However, in June 1999, Angelou's close friend Amelia Parker, who was acquainted with an executive at Hallmark, convinced Angelou to have lunch with Hallmark executives at the company's St. Louis headquarters when Angelou was in town for an unrelated speaking engagement. (Angelou 56.1 Statement at ¶ 30) Angelou was encouraged by this meeting and decided to try to arrange a licensing deal with Hallmark. (Id.¶ 33)

Simultaneously, Angelou sought to assure that her ties to Lewis were severed. On June 16, 1999 Angelou's North Carolina counsel sent a letter to BLP stating that “any business relationship that you may have had or contemplated pursuant to a letter dated November 22, 1994 from you to Dr. Angelou, has been terminated.” (Inwald Aff., Ex. X) Lewis claims that he never received this letter, and that as far as he was concerned, the November 1994 letter agreement was still in force in 1999. (Lewis Dep. at 159-161) According to Lewis, he contacted Angelou in 1999 about the Hallmark licensing agreement and she put him off again; at this point Lewis stopped trying to communicate with Angelou about Hallmark, and instead kept abreast of her views on the matter by communicating with her close friend Bob Brown, who did not tell Lewis that the “venture” had been terminated. Lewis learned that Hallmark and Angelou had reached an agreement without his assistance when he saw a press release about the deal in November 2000. (Eisenstein Ex. 11 at ¶ 17; Lewis Dep. at 150-52)

On June 28, 2000, after more than a year of negotiations and discussions, Hallmark and Angelou signed a licensing agreement which featured a sliding royalty scale based on net revenues, guaranteed Angelou a minimum payment of $2 million, and gave her a $1 million advance. This agreement allowed Hallmark to use Angelou's previously published work as well as future works she would create for the project; additionally, the marketing of Angelou's products would not be restricted to ethnic consumers. (Inwald Aff., Ex. Z)

II.
*****

In her motion for summary judgment, Angelou claims that as a matter of law, no bilateral contract existed between her and BLP because the Agreement was vague, indefinite, and lacking in essential terms. 
*****

The court finds that there is at least an issue of fact as to whether the Agreement was sufficiently definite to constitute a contract, with the result that it gave rise to good-faith obligations of performance by both BLP and Angelou. 
A. Definiteness and Essential Terms

*5 “In order for an agreement to be enforced, it must be sufficiently ‘definite and explicit so [that the parties'] intention may be ascertained to a reasonable degree of certainty.” ’ Best Brands Beverage, Inc. v. Falstaff Brewing Corp., 842 F.2d 578, 587 (2d Cir.1987); see also 1 Corbin on Contracts § 4.1 (“A court cannot enforce a contract unless it can determine what it is. It is not enough that the parties think that they have made a contract. They must have expressed their intentions in a manner that is capable of being understood. It is not even enough that they have actually agreed, if their expressions, when interpreted in the light of accompanying factors and circumstances, are not such that the court can determine what the terms of the agreement are.”).

Moreover, an agreement cannot be enforced if it lacks essential terms, and if the court is unable to supply such missing terms in a reasonable fashion that is consistent with the parties' intent
*****

A court may not “rewrite the contract and impose liabilities not bargained for.” . . . Courts are cautioned not to turn the requirements of definiteness and essential terms into a fetish, because at some point virtually every agreement can be said to have a degree of indefiniteness, and if the doctrine is applied with a heavy hand it may defeat the reasonable expectations of the parties in entering into a contract. While there must be a manifestation of mutual assent to essential terms, parties also should be held to their promises and courts should not be pedantic or meticulous in interpreting contract expressions. . . .
A term is essential if “it seriously affects the rights and obligations of the parties and there is a significant evidentiary dispute as to its content.”   Ginsberg Machine Co. v. J. & H. Label Processing Corp., 341 F.2d 825, 828 (2d Cir.1965). Terms that may be considered essential in any agreement include the price to be paid, the work to be done, and the time of performance. . . .  When a court encounters indefinite terms, but finds that the parties did intend to form a contract, as the court found in its first decision in this case, the court then must attempt to “attach a sufficiently definite meaning to [the] bargain.” 1 Williston § 4.18. A court should be especially willing to do so if the plaintiff has fully or partly performed under the agreement “since the performance may either remove the uncertainty or militate in favor of recovery even if the uncertainty continues.” Id. . . . 
Of course, the court may not make a contract for the parties, see 1 Corbin § 4.1. However, because the parties in this case did intend a contract, the court is obligated to fill any gaps their Agreement contains, if it reasonably is able to do so. 
*****

Angelou claims that the Agreement in this case is unenforceable because it lacks multiple essential terms. She notes that the Agreement does not specify or describe: what “original literary works” she would be contributing to the project; whether these literary works would be new or chosen from her previously published works; the quantity of works Angelou was to produce; when she was to contribute these works; the duration of the Agreement; or the extent of BLP's substantive or financial obligations under the Agreement. (Angelou Br. at 19) Further, Angelou argues that the Agreement's designation of BLP's right to exploit Angelou's work in “all media forms” is overbroad and does not express the parties' intent, because this provision would have affected Angelou's agreement with her literary publisher Random House. Id. at 20. As explained below, these allegedly indefinite or missing terms are capable of reasonable interpretation.
*****

[T]his court has already held that the Agreement was more than simply an “agreement to agree”-the parties intended a binding contract here. . . . The parties understood that they were agreeing to work together to publish Angelou's writings in greeting cards, and potentially in related media forms such as calendars and stationery. The details of the arrangement would become final as individual projects were undertaken. See Lewis Dep. at 26-35; Angelou Dep. at 26-29. When the Agreement was signed, there was a meeting of the minds as to its subject matter, and given the expressed intent of the parties, the court reasonably would be able to supply missing details, if necessary. Any omitted details are not material.

[] BLP partially performed under the Agreement when it procured from Hallmark at least a draft that proposed the licensing of Angelou's writings for use in greeting cards and related products. Although Angelou did not enter into this deal, neither did she question the propriety of BLP's discussions with Hallmark, or suggest that her obligations under the Agreement were too indefinite to validate those discussions. BLP's part performance thus helps to resolve uncertainty about the Agreement's subject matter-if there was any such uncertainty to begin with. . . .  Although defined in broad strokes, the Agreement's subject matter was not so indefinite as to constitute “rare and extreme” circumstances justifying invalidation of a binding contract intended by both parties. 

B. Duty of Good Faith and Fair Dealing

The above discussion of missing essential terms intersects with the issue of whether the parties here owed one another an obligation of good faith and fair dealing. New York and North Carolina courts have held that every contract contains an implied covenant of good faith and fair dealing, in which each party agrees not to injure the rights of the other to receive benefits under that agreement. . . .  In this case, BLP argues that each party's duty of good faith and fair dealing served to supply any missing terms relating to their respective obligations under the Agreement, and that Angelou breached her implied covenant of good faith when she failed to contribute any works to the project. (BLP Angelou Response Br., at 24, 35-36) Angelou counters that this claim duplicates BLP's breach of contract claim, and that the duty of good faith and fair dealing may not be used to force her into obligations she never intended to assume. (Angelou Reply Br. at 20-21)

1. Duty of Good Faith and Missing Terms
Then-Judge Cardozo's opinion in Wood v. Lucy, Lady Duff Gordon, 222 N.Y. 88, 118 N.E. 214 (1917), underpins the analysis here. In that case, the defendant Lady Duff Gordon, a self-styled “creator of fashions,” agreed with the plaintiff Otis Wood that he would have the exclusive right, subject to her approval, to sell her designs, to license others to market them, and to place her endorsement on the designs of others. As Cardozo phrased it, “[s]he employed the plaintiff to turn this vogue into money.” Id. at 90. Under the agreement, Lady Duff Gordon was to receive one half of “all profits and revenues” derived from contracts made by the defendant involving her work.   Id. at 90. The defendant sued Lady Duff Gordon, claiming that she had placed her endorsement on various products without his knowledge and kept the profits for herself. Lady Duff Gordon claimed in response that the original agreement between herself and Wood was unenforceable and illusory because it failed to specify Wood's obligation to sell and market her designs.

The facts here strongly resemble those in Cardozo's classic. As in that case, we have here an artistic defendant, a 50-50 arrangement to market her creations, and an alleged behind-the-back breach, with Ms. Angelou cast as a Lady Duff Gordon for the modern age.

In Wood, the Court held that although the contract between the parties did not spell out each party's obligations,

[t]he law has outgrown its primitive stage of formalism when the precise word was the sovereign talisman, and every slip was fatal. It takes a broader view to-day. A promise may be lacking, and yet the whole writing may be instinct with an obligation, imperfectly expressed. If that is so, there is a contract.

Id. at 91 (internal quotation marks omitted). The Court found the implication of a binding promise between the parties from numerous aspects of the agreement. Lady Duff Gordon gave Wood the “exclusive” right to market her creations; she must have expected him to perform, because her business would have ceased to exist without him. Additionally, Lady Duff Gordon's sole compensation was to be one-half of the profits: Therefore unless Wood made reasonable efforts under the agreement, she could recover nothing under its terms, defeating the “business efficacy” that both parties must have desired when they made the agreement. Id. The contract between Wood and Lady Duff Gordon was upheld, and generated a body of law in which the duty of good faith upheld binding agreements with scant details. . . . 
Angelou claims that the Agreement is unenforceable because it fails to define either party's obligations. She argues that the Agreement does not specify a quantity of work to be supplied by her, nor does it state what effort BLP was required to expend in furtherance of the Agreement. (Angelou Br. at 19) According to Angelou, the Agreement was so vague that she could have complied with its terms and never provided any work to the project; similarly, BLP could have complied simply by making a few telephone inquiries. (Id. at 19, 23) Indeed, both Lewis and Angelou testified that Angelou was under no obligation to provide any works to the project. (Lewis Dep. at 33-35; Angelou Dep. at 34-37) Perhaps, but consider what might have occurred if Angelou had accepted some version of the proposal that Hallmark made to BLP. If Angelou had failed thereafter to contribute some works, but had published other works on her own that could have been used in greeting cards, BLP might have sued for damages stemming from Angelou's nonperformance. . . . 
As was the case in Wood, it appears that the parties here intended to form a binding contract. Deficiencies or gaps in the Agreement regarding the parties' obligations may be filled by the obligation of good faith that each incurred upon signing it. As in Wood, the profit-sharing arrangement between the parties here meant that Angelou and BLP had nothing to gain from the Agreement if either failed to perform or gave minimal effort. Therefore we must assume that each party arguably had an obligation to make “reasonable efforts” in furtherance of the Agreement in order to vindicate the “business efficacy” that both parties must have contemplated when they entered the Agreement. . . . 

*****

The repeated use of the language of exclusivity in the dealings between Angelou and BLP is further evidence that each party had a good faith obligation to perform under the Agreement. The Agreement twice uses the word “exclusive” in describing Angelou's contributions to the “Venture”-“Angelou will exclusively contribute original literary works,” and “Angelou will contribute, on an exclusive basis, original literary works” -and in the letter sent by Angelou and BLP to Hallmark on June 19, 1996, Angelou stated that BLP had the “exclusive right” to represent her “for the exploitation of her work product in the area of greeting cards, stationery, calendars, etc.” This court held previously that the parties did not contemplate an exclusive agency in their Agreement-instead, they set out to form a joint venture, but did so improperly. See BLP Prods., 2003 U.S. Dist. LEXIS 12655, at *44-*46. Lewis denied repeatedly that he was Angelou's exclusive agent (Lewis Dep. at 36-38), and instead insisted that the two were “partners.” But even if the arrangement Angelou and Lewis entered into could not be described as an agency, the Agreement and the June 19, 1996 confirmation letter both show that the parties intended to work with one another on the greeting card project, and Angelou promised that she would provide her work for use in greeting cards exclusively to BLP. This language is further evidence that the parties assumed that each would act in good faith to further the Agreement. As in Wood, “[w]e are not to suppose that one party was to be placed at the mercy of the other,” 222 N.Y. at 91; rather, Angelou committed to work only with BLP to accomplish her contractual goal, and trusted that BLP would fulfill his obligations under the Agreement.

As discussed above, and bearing in mind that the court must construe all evidence in the light most favorable to the nonmoving party, the Agreement at least arguably contains most if not all required essential terms for enforcement. Any remaining vagueness or uncertainty regarding the parties' obligations may be found immaterial, because the parties' reciprocal duty of good faith under the Agreement ensured that they would make reasonable efforts to perform.
*****

For the reasons set forth above, both motions for summary judgment are denied.

SO ORDERED:
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