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141 Ill.2d 281
Supreme Court of Illinois.
QUAKE CONSTRUCTION, INC.
v.
AMERICAN AIRLINES, INC.
1990
Justice CALVO delivered the opinion of the court:
[bookmark: co_anchor_I429e2d4ab92e11de9b8c850332338]
[bookmark: co_pp_sp_439_285_1]Plaintiff, Quake Construction, Inc. (Quake), filed a four-count, third-amended complaint against defendants, American Airlines, Inc. (American), and Jones Brothers Construction Corporation (Jones). In count I, plaintiff sought damages for breach of contract. Plaintiff based counts II, III and IV on detrimental reliance, waiver of condition precedent, and impossibility of contract, respectively. Upon defendants’ motion, the circuit court of Cook County dismissed the complaint with prejudice, pursuant to section 2-615 of the Illinois Code of Civil Procedure (Ill.Rev.Stat.1987, ch. 110, par. 2-615). On appeal, the Appellate Court, First District, with one justice dissenting, reversed the dismissal of counts I, II and III, affirmed the dismissal of count IV, and remanded the cause to the circuit court. (181 Ill.App.3d 908, 130 Ill.Dec. 534, 537 N.E.2d 863.) We granted defendants’ petition for leave to appeal (107 Ill.2d R. 315).
 
Quake alleged in its complaint the following facts. In February 1985, American hired Jones to prepare bid specifications, accept bids, and award contracts for construction of the expansion of American’s facilities at O’Hare International Airport. Quake received an invitation to bid on the employee facilities and automotive maintenance shop project (hereinafter referred to as the project), and in April 1985 submitted its bid to Jones. Jones orally notified Quake that Quake had been awarded the contract for the project. Jones then asked Quake to provide the license numbers of the subcontractors Quake intended to use on the project. Quake notified Jones that the subcontractors would not allow Quake to use their license numbers until Quake submitted a signed subcontract agreement to them. Jones informed Quake that Quake would shortly receive a written contract for the project prepared by Jones. To induce Quake to enter into agreements with its subcontractors and to induce the subcontractors to provide Quake and Jones with their license numbers, Jones sent Quake the following letter of intent dated April 18, 1985:
[bookmark: co_pp_sp_439_286_1]“We have elected to award the contract for the subject project to your firm as we discussed on April 15, 1985. A contract agreement outlining the detailed terms and conditions is being prepared and will be available for your signature shortly.
[bookmark: co_pp_sp_578_993_1][bookmark: co_pp_sp_438_311_1]Your scope of work as the general contractor includes the complete installation of expanded lunchroom, restroom and locker facilities for American Airlines employees as well as an expansion of AmericanAirlines existing Automotive Maintenance Shop. The project is located on the lower level of ‘K’ Concourse. A sixty (60) calendar day period shall be allowed for the construction of the locker room, lunchroom and restroom area beginning the week of April 22, 1985. The entire project shall be complete by August 15, 1985.
Subject to negotiated modifications for exterior hollow metal doors and interior ceramic floor tile material as discussed, this notice of award authorizes the work set forth in the following documents at a lump sum price of $1,060,568.00.
a) Jones Brothers Invitation to Bid dated March 19, 1985.
b) Specifications as listed in the Invitation to Bid.
c) Drawings as listed in the Invitation to Bid.
d) Bid Addendum # 1 dated March 29, 1985.
Quake Construction Inc. shall provide evidence of liability insurance in the amount of $5,000,000 umbrella coverage and 100% performance and payment bond to Jones Brothers Construction Corporation before commencement of the work. The contract shall include MBE, WBE and EEO goals as established by your bid proposal. Accomplishment of the City of Chicago’s residency goals as cited in the Invitation to Bid is also required. As agreed, certificates of commitment from those MBE firms designated on your proposal modification submitted April 13, 1985, shall be provided to Jones Brothers Construction Corporation.
Jones Brothers Construction Corporation reserves the right to cancel this letter of intent if the parties cannot agree on a fully executed subcontract agreement.”
[bookmark: co_pp_sp_439_287_1]Jones and Quake thereafter discussed and orally agreed to certain changes in the written form contract. Handwritten delineations were made to the form contract by Jones and Quake to reflect these changes. Jones advised Quake it would prepare and send the written contract to Quake for Quake’s signature. No such formal written contract, however, was entered into by the parties.
 
At a preconstruction meeting on April 25, 1985, Jones told Quake, Quake’s subcontractors, and governmental officials present that Quake was the general contractor for the project. On that same date, immediately after the meeting, American informed Quake that Quake’s involvement with the project was terminated. Jones confirmed Quake’s termination by a letter dated April 25, 1985. The damages Quake allegedly suffered included the money it spent in procuring the contract and preparing to perform under the contract, and its loss of anticipated profit from the contract.
 
The main issue is whether the letter of intent from Jones to Quake is an enforceable contract such that a cause of action may be brought by Quake. This court has previously set forth the principles of law concerning the enforceability of letters of intent:
[bookmark: co_pp_sp_439_288_1]“The fact that parties contemplate that a formal agreement will eventually be executed does not necessarily render prior agreements mere negotiations, where it is clear that the ultimate contract will be substantially based upon the same terms as the previous document. [Citation.] If the parties * * * intended that the * * * document be contractually binding, that intention would not be defeated by the mere recitation in the writing that a more formal agreement was yet to be drawn. However, parties may specifically provide that negotiations are not binding until a formal agreement is in fact executed. [Citation.] If the parties construe the execution of a formal agreement as a condition precedent, then no contract arises unless and until that formal agreement is executed.” Chicago Investment Corp. v. Dolins (1985), 107 Ill.2d 120, 126-27, 89 Ill.Dec. 869, 481 N.E.2d 712.
[bookmark: co_pp_sp_578_994_1]See Ceres Illinois, Inc. v. Illinois Scrap Processing, Inc. (1986), 114 Ill.2d 133, 143-44, 102 Ill.Dec. 379, 500 N.E.2d 1…. Thus, although letters of intent may be enforceable, such letters are not necessarily enforceable unless the parties intend them to be contractually binding. Interway, 85 Ill.App.3d at 1098, 41 Ill.Dec. 117, 407 N.E.2d 615.
 
[bookmark: co_anchor_B21990171703_1][bookmark: co_anchor_B31990171703_1][bookmark: co_anchor_B41990171703_1][bookmark: co_anchor_B51990171703_1][bookmark: co_pp_sp_439_289_1]A circuit court must initially determine, as a question of law, whether the language of a purported contract is ambiguous as to the parties’ intent…. If no ambiguity exists in the writing, the parties’ intent must be derived by the circuit court, as a matter of law, solely from the writing itself…. If the terms of an alleged contract are ambiguous or capable of more than one interpretation, however, parol evidence is admissible to ascertain the parties’ intent…. If the language of an alleged contract is ambiguous regarding the parties’ intent, the interpretation of the language is a question of fact which a circuit court cannot properly determine on a motion to dismiss….
 
[bookmark: co_anchor_B61990171703_1]In determining whether the parties intended to reduce their agreement to writing, the following factors may be considered: whether the type of agreement involved is one usually put into writing, whether the agreement contains many or few details, whether the agreement involves a large or small amount of money, whether the agreement requires a formal writing for the full expression of the covenants, and whether the negotiations indicated that a formal written document was contemplated at the completion of the negotiations. (Ceres, 114 Ill.2d at 144, 102 Ill.Dec. 379, 500 N.E.2d 1; Chicago, 107 Ill.2d at 124, 89 Ill.Dec. 869, 481 N.E.2d 712.) Other factors which may be considered are: “where in the negotiating process that process is abandoned, the reasons it is abandoned, the extent of the assurances previously given by the party which now disclaims any contract, and the other party’s reliance upon the anticipated completed transaction.” A/S Apothekernes Laboratorium for Specialpraeparater v. I.M.C. Chemical Group, Inc. (N.D.Ill.1988), 678 F.Supp. 193, 196, aff’d (7th Cir.1989), 873 F.2d 155.
 
[bookmark: co_anchor_B71990171703_1]	…
 
[bookmark: co_anchor_B81990171703_1]The circuit court in the case at bar dismissed Quake’s complaint, relying principally on the following sentence in the letter: “Jones Brothers Construction Corporation reserves the right to cancel this letter of intent if the parties cannot agree on a fully executed subcontract agreement” (hereinafter referred to as the cancellation clause). The parties agreed during oral arguments that the subcontract agreement referred to in the cancellation clause concerned an agreement between Jones and Quake. Jones was the general contractor for the entire expansion project. Jones hired Quake as a subcontractor to handle only the work on the employee facilities and automotive shop. Quake, in turn, hired subcontractors to perform this work. The circuit court determined, based on the cancellation clause, that the parties agreed not to be bound until they entered into a formal written contract. Consequently, the circuit court held that the letter was not an enforceable contract and accordingly dismissed the complaint.
 
The appellate court, however, found the letter ambiguous…. 
 
[bookmark: co_pp_sp_439_294_1][bookmark: co_pp_sp_578_997_1][bookmark: co_pp_sp_438_315_1]We agree with the appellate court majority’s analysis and its conclusion that the letter was ambiguous. Consequently, we affirm the decision of the appellate court. The letter of intent included detailed terms of the parties’ agreement. The letter stated that Jones awarded the contract for the project to Quake. The letter stated further “this notice of award authorizes the work.” Moreover, the letter indicated the work was to commence approximately 4 to 11 days after the letter was written. This short period of time reveals the parties’ intent to be bound by the letter so the work could begin on schedule. We also agree with the appellate court that the cancellation clause exhibited the parties’ intent to be bound by the letter because no need would exist to provide for the cancellation of the letter unless the letter had some binding effect. The cancellation clause also implied the parties’ intention to be bound by the letter at least until they entered into the formal contract. We agree with the appellate court that all of these factors evinced the parties’ intent to be bound by the letter.
 
On the other hand, the letter referred several times to the execution of a formal contract by the parties, thus indicating the parties’ intent not to be bound by the letter. The cancellation clause could be interpreted to mean that the parties did not intend to be bound until they entered into a formal agreement. Therefore, the appellate court correctly concluded that the letter was ambiguous regarding the parties’ intent to be bound by it.
 
[bookmark: co_pp_sp_439_295_1]Defendants contend the letter of intent did not contain all of the terms necessary for the formation of a construction contract. Defendants assert construction contracts typically include terms regarding payment, damages and termination. Defendants argue the detail in the contract is usually extensive if the value and complexity of the construction project are great. Defendants also note the letter stated the contract would include the detailed terms and conditions of the parties’ agreement. The letter indicated the contract would include the MBE, WBE and EEO (Minority Business Enterprise, Women’s Business Enterprise, and Equal Employment Opportunity, respectively) goals established by Quake’s bid proposal. Defendants point out the letter stated certain terms of the agreement still had to be negotiated. Without the formal contract, defendants assert, the parties could not have continued toward the completion of the project because the letter excluded many terms of the agreement which would have been included in the contract. Defendants thus argue the absence in the letter of all the terms of the agreement reveals the parties’ intent not to be bound by the letter.
 
The appellate court stated the number and extent of the terms in the letter can indicate the parties’ intent to be bound by the letter. The final contract only need be substantially based on the terms in the letter as long as the parties intended the letter to be binding. (Chicago, 107 Ill.2d at 126-27, 89 Ill.Dec. 869, 481 N.E.2d 712.) Many of the details regarding the project were included in the letter. The letter adopted by reference the contents of certain documents which included even further details concerning the project. We agree Jones accepted the MBE, WBE and EEO goals established by Quake. The letter merely indicated that those goals would be reiterated in the contract. We acknowledge that the absence of certain terms in the letter indicates the parties’ intent not to be bound by the letter. This only confirms our holding that the letter is ambiguous as to the parties’ intent.
 
	…
 
Defendants contend even if the letter contained all of the essential terms of a contract, the cancellation clause negated any inference that the parties intended to be bound by the letter. The clause, according to defendants, clearly established the parties’ intent not to be so bound…. 
 
[bookmark: co_pp_sp_439_297_1]We do not find defendants’ argument persuasive. The appellate court stated that, in addition to the detailed terms of the parties’ agreement, the letter also contained a sentence in which Jones said it awarded the contract for the project to Quake. Moreover, the letter stated “this notice of award authorizes the work.” (Emphasis added.) Furthermore, the appellate court pointed out, the letter was dated April 18, while at the same time the letter indicated that Quake was to begin work the week of April 22 and complete the work by August 15. We agree with the appellate court’s conclusion that a “reasonable inference from these facts is that the parties intended that work on the Project would begin prior to execution of a formal contract and would be governed by the terms of the ‘Letter of Intent.’ ” (181 Ill.App.3d at 914, 130 Ill.Dec. 534, 537 N.E.2d 863.) All of these factors indicate the negotiations were more than merely preliminary and the parties intended the letter to be binding. The factors muddle whatever otherwise “clear” intent may be derived from the cancellation clause.
 
Defendants acknowledge the letter was dated April 18 and it stated the work would commence the week of April 22. Defendants point out that the letter also indicated Jones would submit a formal contract to Quake “shortly.” Defendants argue a contract could conceivably have been written and signed within that period of time. Defendants conclude the appellate court’s assumption regarding the date of the letter and the commencement of the work was invalid. While defendants’ interpretation of these facts is plausible, we believe it only lends credence to our conclusion the letter is ambiguous concerning the parties’ intent. Thus, the trier of fact should decide which interpretation is valid.
 
	…
 
Defendants further contend that the cancellation clause is not ambiguous. Defendants assert parties may agree, in a letter of intent, to the course of, and discontinuance of, their negotiations. Defendants argue the letter of intent in the case at bar merely reflects the parties’ agreement regarding the course of their negotiations.
 
[bookmark: co_pp_sp_439_301_1]We, like the appellate court, find the cancellation clause itself ambiguous as to the parties’ intent. We do not agree with defendants’ assertion that the cancellation clause so clearly indicates the parties’ intent not to be bound by the letter that the clause negates other evidence in the letter of the parties’ intent to be bound. The clause can be construed as a condition precedent to the formation of a contract. The clause, however, also states that Jones can “cancel” the letter. As the appellate court noted, if the parties did not intend to be bound by the letter, they had no need to provide for its cancellation. We also agree with the appellate court that the cancellation clause “implies that the parties could be bound by the ‘Letter of Intent’ in the absence of a fully executed subcontract agreement.” (181 Ill.App.3d at 914, 130 Ill.Dec. 534, 537 N.E.2d 863.) Thus, the ambiguity within the cancellation clause itself enhances the other ambiguities in the letter.

	…
  
Defendants allege that the appellate court’s decision puts the continued viability of letters of intent at risk. Defendants contend if we uphold the appellate court’s decision finding the cancellation clause ambiguous, negotiating parties will have difficulty finding limiting language which a court would unquestionably consider unambiguous. We disagree. Courts have found letters of intent unambiguous in several cases referred to in this opinion…. Thus, the existence or absence of particular language or words will not ensure that a letter of intent is unambiguous. Our decision here follows the settled law in Illinois concerning letters of intent: The intent of the parties is controlling.
 
Neither we nor the appellate court have decided whether in fact a contract exists, that is, whether the parties intended to be bound by the letter. We merely hold that the parties’ intent, based on the letter alone, is ambiguous. Therefore, upon remand, the circuit court must allow the parties to present other evidence of their intent. The trier of fact should then determine, based on the evidence and the letter, whether the parties intended to be bound by the letter.

	…
  
For the foregoing reasons, we affirm the decision of the appellate court.
 
Affirmed.
 
Justice STAMOS, specially concurring:
[bookmark: co_anchor_I429e2d4fb92e11de9b8c850332338]
Because dismissal is unwarranted unless clearly no set of facts can be proved under the pleadings that will entitle a plaintiff to recover, I agree with the majority that the circuit court should not have dismissed … Quake’s complaint…. 
 
[bookmark: co_pp_sp_578_1006_1][bookmark: co_pp_sp_438_324_1]However, even though the Jones letter of intent is just ambiguous enough for Quake’s complaint to survive a motion to dismiss, I consider that any interpretation of the letter’s language as potentially establishing an underlying construction contract is far less plausible than the majority implies…. 
 
Instead of weighing as heavily for as against a construction contract, in my judgment the cancellation clause powerfully militates against any finding of such contract….
 
[bookmark: co_pp_sp_439_316_1]The cancellation clause refers expressly to cancelling the letter, not to cancelling the construction contract that the letter anticipates. A construction contract certainly would bind the parties to that contract’s terms, but upon acceptance by Quake the letter here would much more plausibly be viewed as, at most, only binding the parties to efforts at achieving a construction contract on the terms outlined. See, e.g., Evans, Inc. v. Tiffany & Co. (N.D.Ill.1976), 416 F.Supp. 224 (obligation to negotiate derived from unclear letter of intent); see also Precontractual Liability, 87 Colum.L.Rev. at 250-69 (discussing letters of intent classified as “agreements with open terms” and “agreements to negotiate”); Knapp, Enforcing the Contract to Bargain, 44 N.Y.U.L.Rev. 673 (1969) (discussing need for recognizing good-faith bargaining duty as intermediate stage between ultimate contract and none); cf. Shell, Substituting Ethical Standards for Common Law Rules in Commercial Cases: An Emerging Statutory Trend, 82 Nw. U.L.Rev. 1198, 1199 & n. 7 (1988) (noting case law on duty of good-faith negotiation pursuant to letters of intent).

	…
 
 
Hence, the letter itself, as distinguished from the anticipated construction contract, may be regarded as a contract in its own right: a contract to engage in negotiations. If so, it was this contract, not the anticipated construction contract, that might be cancelled by Jones pursuant to the cancellation clause. Indeed, the notion of cancelling a construction contract not yet entered into lacks meaning.

	…
 
Yet, one might ask in reply: If the letter required only an effort to achieve a construction contract, and if failure of the effort would necessarily prevent any such contract from arising to bind the parties, how could the issue of cancelling a mere letter ever take on enough significance to explain inclusion of the cancellation clause?...
 
[S]everal hypotheses suggest themselves for explaining the present letter of intent’s cancellation clause:
Because the letter can be regarded as creating an obligation on Jones to attempt to achieve a construction contract, existence of the clause might be explained as a device by which Jones could put an end to its obligation to negotiate.
The fact that this letter, like many others, was intended to induce action by third parties furnishes another possible explanation for including the cancellation clause: It would give Jones a way to put an end to any further inducement based on Jones’ once-expressed intention.
A third possible explanation lies in the possibility that, as a result of the parties’ subsequent conduct (such as commencement of construction work by Quake), an uncancelled letter of intent might become a link in a chain leading to a finding of contract.
[bookmark: co_pp_sp_439_322_1]Still another possible explanation lies in the fact that, commercially if not legally, letters of intent have a certain weight as trustworthy indicators of business decisions; accordingly, an issuer might wish to cancel a letter once a decision had changed, in order not to mislead those who might otherwise rely on it.
Any or all of these possibilities would adequately explain the clause, without any need whatever to conclude that the clause betokens an intent to be bound to a construction contract thought to be embodied in the letter. See also Precontractual Liability, 87 Colum.L.Rev. at 257-58 (discussing other possible rationales for clause).
 
If letters of intent are to be used, their drafters would be well advised to avoid ambiguity on the point of whether the issuers are bound. As ever, obscurantist language can produce desired practical effects in the short term, but can well lead eventually to litigation and undesired contractual obligations. Extreme examples exist. (See, e.g., Note, The $10.53 Billion Question-When Are the Parties Bound?: Pennzoil and the Use of Agreements in Principle in Mergers and Acquisitions, 40 Vand.L.Rev. 1367 (1987).) Some counsel and clients may opt for ambiguity on grounds of expediency and may account for the probability of resultant litigation costs in the clients’ overall business decisionmaking, but many others could benefit from more precision. In turn, counsel for recipients of such letters should remain alert to the likelihood that the instruments lack contractual force.

	…
 
