
United States District Court,
S.D. New York.
UNITED STATES of America, Plaintiff,
v.
The PALESTINE LIBERATION ORGANIZATION, et al., Defendants.
June 29, 1988.
ORDER AND OPINION
 PALMIERI, District Judge.
 The Anti-terrorism Act of 1987  (the "ATA"), is the focal point of this lawsuit.   At the center of controversy is the right of the Palestine Liberation Organization (the "PLO") to maintain its office in conjunction with its work as a Permanent Observer to the United Nations.   The case comes before the court on the government's motion for an injunction closing this office and on the defendants' motions to dismiss.
    I
    Background
 The United Nations' Headquarters in New York were established as an international enclave by the Agreement Between the United States and the United Nations Regarding the Headquarters of the United Nations (the "Headquarters Agreement").   This agreement followed an invitation extended to the United Nations by the United States, one of its principal founders, to establish its seat within the United States. 
As a meeting place and forum for all nations, the United Nations, according to its charter, was formed to: 
maintain international peace and security ...;  to develop friendly relations among nations, based on the principle of equal rights and self-determination of peoples ...;  to achieve international cooperation in solving international problems of an economic, social, cultural or humanitarian character ...;  and be a centre for harmonizing the actions of nations in the attainment of these common ends. 
  U.N. Charter art. 1.   Today, 159 of the United Nations' members maintain missions to the U.N. in New York.   U.N. Protocol and Liaison Service, Permanent Missions to the United Nations No. 262 3-4 (1988) (hereinafter "Permanent Missions No. 262 ").   In addition, the United Nations has, from its incipiency, welcomed various non-member observers to participate in its proceedings. . . .  Of these, several non-member nations, intergovernmental organizations, and other organizations currently maintain "Permanent Observer Missions" in New York.
The PLO falls into the last of these categories and is present at the United Nations as its invitee.   See Headquarters Agreement, §  11, 61 Stat. at 761 (22 U.S.C. §  287 note).   The PLO has none of the usual attributes of sovereignty.   It is not accredited to the United States and does not have the benefits of diplomatic immunity. There is no recognized state it claims to govern.   It purports to serve as the sole political representative of the Palestinian people.   See generally Kassim, The Palestine Liberation Organization Claim to Status:  A Juridical Analysis Under International Law, 9 Den.J.International L. & Policy 1 (1980).   The PLO nevertheless considers itself to be the representative of a state, entitled to recognition in its relations with other governments, and is said to have diplomatic relations with approximately one hundred countries throughout the world.  Id. at 19.
 In 1974, the United Nations invited the PLO to become an observer at the U.N., to "participate in the sessions and the work of the General Assembly in the capacity of observer." The right of its representatives to admission to the United States as well as access to the U.N. was immediately challenged under American law.   Judge Costantino rejected that challenge in Anti-Defamation League of B'nai B'rith v. Kissinger, Civil Action No. 74 C 1545 (E.D.N.Y. November 1, 1974).   The court upheld the presence of a PLO representative in New York with access to the United Nations, albeit under certain entrance visa restrictions which limited PLO personnel movements to a radius of 25 miles from Columbus Circle in Manhattan.   It stated from the bench:
This problem must be viewed in the context of the special responsibility which the United Nations has to provide access to the United Nations under the Headquarters Agreement.   It is important to note for the purposes of this case that a primary goal of the United Nations is to provide a forum where peaceful discussions may displace violence as a means of resolving disputed issues.   At times our responsibility to the United Nations may require us to issue visas to persons who are objectionable to certain segments of our society. 
  Id., transcript at 37, partially excerpted in Department of State, 1974 Digest of United States Practice in International Law, 27, 28.
 Since 1974, the PLO has continued to function without interruption as a permanent observer and has maintained its Mission to the United Nations without trammel, largely because of the Headquarters Agreement, which we discuss below.
II
The Anti-Terrorism Act
 In October 1986, members of Congress requested the United States Department of *1460 State to close the PLO offices located in the United States. That request proved unsuccessful, and proponents of the request introduced legislation with the explicit purpose of doing so. 
The result was the ATA, 22 U.S.C. § §  5201-5203.   It is of a unique nature.   We have been unable to find any comparable statute in the long history of Congressional enactments.   The PLO is stated to be "a terrorist organization and a threat to the interests of the United States, its allies, and to international law and should not benefit from operating in the United States."  22 U.S.C. §  5201(b).   The ATA was added, without committee hearings, as a rider to the Foreign Relations Authorization Act for Fiscal Years 1988-89, which provided funds for the operation of the State Department, including the operation of the United States Mission to the United Nations.   Pub.L. 100-204 §  101, 101 Stat. 1331, 1335.   The bill also authorized payments to the United Nations for maintenance and operation. Id. §  102(a)(1), 101 Stat. at 1336;  see also id. §  143, 101 Stat. at 1386.
 The ATA, which became effective on March 21, 1988,  forbids the establishment or maintenance of "an office, headquarters, premises, or other facilities or establishments within the jurisdiction of the United States at the behest or direction of, or with funds provided by" the PLO, if the purpose is to further the PLO's interests.  22 U.S.C. §  5202(3).   The ATA also forbids spending the PLO's funds or receiving anything of value except informational material from the PLO, with the same mens rea requirement. Id. § §  5202(1) and (2).
 Ten days before the effective date, the Attorney General wrote the Chief of the PLO Observer Mission to the United Nations that "maintaining a PLO Observer Mission to the United Nations will be unlawful," and advised him that upon failure of compliance, the Department of Justice would take action in federal court.   This letter is reproduced in the record as item 28 of the Compendium prepared at the outset of this litigation pursuant to the court's April 21, 1988 request to counsel (attached as Appendix B).   It is entitled "Compendium of the Legislative History of the Anti-Terrorism Act of 1987, Related Legislation, and Official Statements of the Department of Justice and the Department of State Regarding This Legislation."   The documents in the compendium are of great interest.
 The United States commenced this lawsuit the day the ATA took effect, seeking injunctive relief to accomplish the closure of the Mission.   The United States Attorney for this District has personally representedthat no action would be taken to enforce the ATA pending resolution of the litigation in this court.
 There are now four individual defendants in addition to the PLO itself.    Defendant Zuhdi Labib Terzi, who possesses an Algerian passport but whose citizenship is not divulged, has served as the Permanent Observer of the PLO to the United Nations since 1975.   Defendant Riyad H. Mansour, a citizen of the United States, has been the Deputy Permanent Observer of the PLO to the United Nations since 1983.   Defendant Nasser Al-Kidwa, a citizen of Iraq, is the Alternate Permanent Observer of the PLO to the United Nations.   And defendant Veronica Kanaan Pugh, a citizen of Great Britain, is charged with administrative duties at the Observer Mission.   These defendants contend that this court may not adjudicate the ATA's applicability to the Mission because such an adjudication would violate the United States' obligation under Section 21 of the Headquarters Agreement to arbitrate any dispute with the United Nations.   Apart from that, they argue, application of the ATA to the PLO Mission would violate the United States' commitments under the Headquarters Agreement.   They assert that the court lacks subject matter and personal jurisdiction over them and that they lack the capacity to be sued. Fed.R.Civ.P. 12(b)(1) and (2);  17(b).   Defendant Riyad H. Mansour additionally moves to dismiss for failure to state a claim upon which relief can be granted.  Fed.R.Civ.P. 12(b)(6). [FN16]  Plaintiff, the United States, moves for summary judgment.  Fed.R.Civ.P. 56.
***

V
The Anti-Terrorism Act and the Headquarters Agreement
 If the ATA were construed as the government suggests, it would be tantamount to a direction to the PLO Observer Mission at the United Nations that it close its doors and cease its operations instanter.   Such an interpretation would fly in the face of the Headquarters Agreement, a prior treaty between the United Nations and the United States, and would abruptly terminate the functions the Mission has performed for many years.   This conflict requires the court to seek out a reconciliation between the two.
 Under our constitutional system, statutes and treaties are both the supreme law of the land, and the Constitution sets forth no order of precedence to differentiate between them.  U.S. Const. art. VI, cl. 2. Wherever possible, both are to be given effect. . . .   Only where a treaty is irreconcilable with a later enacted statute and Congress has clearly evinced an intent to supersede a treaty by enacting a statute does the later enacted statute take precedence.  . . . 
The long standing and well-established position of the Mission at the United Nations, sustained by international agreement, when considered along with the text of the ATA and its legislative history, fails to disclose any clear legislative intent that Congress was directing the Attorney General, the State Department or this Court to act in contravention of the Headquarters Agreement.   This court acknowledges the validity of the government's position that Congress has the power to enact statutes abrogating prior treaties or international obligations entered into by the United States.  Whitney v. Robertson, supra,
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 124 U.S. at 193-95, 8 S.Ct. at 457-58;  The Head Money Cases, supra,
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 112 U.S. at 597-99, 5 S.Ct. at 253-54.   However, unless this power is clearly and unequivocally exercised, this court is under a duty to interpret statutes in a manner consonant with existing treaty obligations. This is a rule of statutory construction sustained by an unbroken line of authority for over a century and a half.   Recently, the Supreme Court articulated it in Weinberger v. Rossi, supra,
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 456 U.S. at 32, 102 S.Ct. at 1516: 
It has been maxim of statutory construction since the decision in  Murray v. The Charming Betsy,
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 6 U.S. (2 Cranch) 64, 118 [2 L.Ed. 208] (1804), that "an act of Congress ought never to be construed to violate the law of nations, if any other possible construction remains...." 
  Accord Trans World Airlines, supra,. . . 
 The American Law Institute's recently revised Restatement (Third) Foreign Relations Law of the United States (1988) reflects this unbroken line of authority: 
§  115.  Inconsistency Between International Law or Agreement and Domestic Law:  Law of the United States. 
(1)(a) An Act of Congress supersedes an earlier rule of international law or a provision of an international agreement as law of the United States if the purpose of the act to supersede the earlier rule or provision is clear and if the act and the earlier rule or provision cannot be fairly reconciled. 
  (emphasis supplied).
 We believe the ATA and the Headquarters Agreement cannot be reconciled except by finding the ATA inapplicable to the PLO Observer Mission.
 A. The Obligations of the United States under the Headquarters Agreement.
 The obligation of the United States to allow transit, entry and access stems not only from the language of the Headquarters Agreement but also from forty years of practice under it.   Section 11 of the Headquarters Agreement reads, in part, 
The federal, state or local authorities of the United States shall not impose any impediments to transit to or from the headquarters district of:  (1) representatives of Members ..., (5) other persons invited to the headquarters district by the United Nations ... on official business. 
  61 Stat. at 761 (22 U.S.C. §  287 note). [FN23]  These rights could not be effectively exercised without the use of offices.   The ability to effectively organize and carry out one's work, especially as a liaison to an international organization, would not be possible otherwise.   It is particularly significant that Section 13 limits the application of United States law not only with respect to the entry of aliens, but also their residence.   The Headquarters Agreement thus contemplates a continuity limited to official United Nations functions and is entirely consistent with the maintenance of missions to the United Nations.   The exemptions of Section 13 are not limited to members, but extend to invitees as well.
FN23. Section 12 requires that the provisions of Section 11 be applicable "irrespective of the relations existing between the Governments of the persons referred to in that Section and the Government of the United States."   61 Stat. at 761 (22 U.S.C. §  287 note). 
Section 13 limits the applicability of the United States laws and regulations regarding the entry and residence of aliens, when applied to those affiliated with the United Nations by virtue of Section 11.  Id. at 761-62 (22 U.S.C. §  287 note).
 In addition, there can be no dispute that over the forty years since the United States entered into the Headquarters Agreement it has taken a number of actions consistent with its recognition of a duty to refrain from impeding the functions of observer missions to the United Nations.   It has, since the early days of the U.N.'s presence in New York, acquiesced in the presence of observer missions to the U.N. in New York.   See Permanent Missions:  Report of the Secretary-General, supra, at 17, ¶  14 (1949).
 After the United Nations invited the PLO to participate as a permanent observer, the Department of State took the position that it was required to provide access to the U.N. for the PLO. 1974 Digest of United States Practice in International Law 27-29;  1976 Digest of United States Practice in International Law 74-75.   The State Department at no time disputed the notion that the rights of entry, access and residence guaranteed to invitees include the right to maintain offices.
 The view that under the Headquarters Agreement the United States must allow PLO representatives access to and presence in the vicinity of the United Nations was adopted by the court in Anti-Defamation League of B'nai B'rith v. Kissinger, supra;  see also Harvard Law School Forum v. Shultz,
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 633 F.Supp. 525, 526-27 (D.Mass.1986).   The United States has, for fourteen years, acted in a manner consistent with a recognition of the PLO's rights in the Headquarters Agreement.   This course of conduct under the Headquarters Agreement is important evidence of its meaning.  O'Connor v. United States,
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 479 U.S. 27, 33, 107 S.Ct. 347, 351, 93 L.Ed.2d 206, 214 (1986).
 Throughout 1987, when Congress was considering the ATA, the Department of State elaborated its view that the Headquarters Agreement contained such a requirement.   Perhaps the most unequivocal elaboration of the State Department's interpretation was the letter of J. Edward Fox, Assistant Secretary for Legislative Affairs, to Dante Fascell, Chairman of the House Committee on Foreign Affairs (November 5, 1987): 
The United States has acknowledged that [the invitations to the PLO to become a permanent observer] give rise to United States obligations to accord PLO observers the rights set forth in sections 11-13 of the Headquarters Agreement.   See, e.g., 1976 Digest of United States Practice in International Law 74-75.   The proposed legislation would effectively require the United States to deny PLO observers the entry, transit, and residence rights required by sections 11-13 and, as a later enacted statute, would supersede the Headquarters Agreement in this regard as a matter of domestic law. 
The proposed legislation would also.... break a 40-year practice regarding observer missions by nations hosting U.N. bodies and could legitimately be viewed as inconsistent with our responsibilities under sections 11-13 of the United Nations Headquarters Agreement.  * * * 
Shortly before the adoption of the ATA, during consideration of a report of the Committee on Relations with the Host Country by the General Assembly of the United Nations, the United States' representative noted "that the United States Secretary of State had stated that the closing of the mission would constitute a violation of United States obligation under the Headquarters Agreement."   U.N. Doc A/C.6/42/SR.58 (November 25, 1987) at ¶  3.   He had previously stated that "closing the mission, in our view, and I emphasize this is the executive branch, is not consistent with our international legal obligations under the Headquarters Agreement."   Partial Transcript of the 126th Meeting of the Committee on Relations with Host Country, at 4 (October 14, 1987).   And the day after the ATA was passed, State Department spokeswoman Phyllis Oakley told reporters that the ATA, "if implemented, would be contrary to our international legal obligations under the Headquarters Agreement, [so the administration intends] ... to engage in consultations with the Congress in an effort to resolve this matter."   Department of State Daily Press Briefing at 8 (December 23, 1987). 
It seemed clear to those in the executive branch that closing the PLO mission would be a departure from the United States' practice in regard to observer missions, and they made their views known to members of Congress who were instrumental in the passage of the ATA.   In addition, United States representatives to the United Nations made repeated efforts to allay the concerns of the U.N. Secretariat by reiterating and reaffirming the obligations of the United States under the Headquarters Agreement. A chronological record of their efforts is set forth in the advisory opinion of the International Court of Justice, U.N. v. U.S., supra, 1988 I.C.J. 12, ¶ ¶  11-22, at 16-22 (April 26, 1988).   The U.N. Secretariat considered it necessary to request that opinion in order to protect what it considered to be the U.N.'s rights under the Headquarters Agreement. The United Nations' position that the Headquarters Agreement applies to the PLO Mission is not new.   1979 U.N.Jurid.Y.B. 169-70;  see 1980 U.N.Jurid.Y.B. 188 ¶  3.
"Although not conclusive, the meaning attributed to treaty provisions by the Government agencies charged with their negotiation and enforcement is entitled to great weight."  Sumitomo Shoji America, Inc. v. Avagliano,
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 457 U.S. 176, 184-85, 102 S.Ct. 2374, 2379, 72 L.Ed.2d 765 (1982).   The interpretive statements of the United Nations also carry some weight, especially because they are in harmony with the interpretation given to the Headquarters Agreement by the Department of State.  O'Connor, supra,
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 479 U.S. at 32-33, 107 S.Ct. at 351, 96 L.Ed.2d at 214.
Thus the language, application and interpretation of the Headquarters Agreement lead us to the conclusion that it requires the United States to refrain from interference with the PLO Observer Mission in the discharge of its functions at the United Nations.
 B. Reconciliation of the ATA and the Headquarters Agreement.
The lengths to which our courts have sometimes gone in construing domestic statutes so as to avoid conflict with international agreements are suggested by a passage from Justice Field's dissent in Chew Heong, supra,
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 112 U.S. at 560, 560-61, 67 S.Ct. at 267, 267 (1884): 
I am unable to agree with my associates in their construction of the act ... restricting the immigration into this country of Chinese laborers.   That construction appears to me to be in conflict with the language of that act, and to require the elimination of entire clauses and the interpolation of new ones.   It renders nugatory whole provisions which were inserted with sedulous care.   The change thus produced in the operation of the act is justified on the theory that to give it any other construction would bring it into conflict with the treaty;  and that we are not at liberty to suppose that Congress intended by its legislation to disregard any treaty stipulations. 
  Chew Heong concerned the interplay of legislation regarding Chinese laborers with treaties on the same subject.   During the passage of the statute at issue in Chew Heong, "it was objected to the legislation sought that the treaty of 1868 stood in the way, and that while it remained unmodified, such legislation would be a breach of faith to China...."  Id.
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 at 569, 67 S.Ct. at 272.   In spite of that, and over Justice Field's dissent, the Court, in Justice Field's words, "narrow[ed] the meaning of the act so as measurably to frustrate its intended operation."   Four years after the decision in Chew Heong, Congress amended the act in question to nullify that decision. Ch. 1064, 25 Stat. 504.   With the amended statute, there could be no question as to Congress' intent to supersede the treaties, and it was the later enacted statute which took precedence.  The Chinese Exclusion Case, supra,
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 130 U.S. at 598-99, 9 S.Ct. at 627 (1889).
 The principles enunciated and applied in Chew Heong and its progeny. . . require the clearest of expressions on the part of Congress.   We are constrained by these decisions to stress the lack of clarity in Congress' action in this instance.   Congress' failure to speak with one clear voice on this subject requires us to interpret the ATA as inapplicable to the Headquarters Agreement.   This is so, in short, for the reasons which follow.
 First, neither the Mission nor the Headquarters Agreement is mentioned in the ATA itself.   Such an inclusion would have left no doubt as to Congress' intent on a matter which had been raised repeatedly with respect to this act, and its absence here reflects equivocation and avoidance, leaving the court without clear interpretive guidance in the language of the act.   Second, while the section of the ATA prohibiting the maintenance of an office applies "notwithstanding any provision of law to the contrary," 22 U.S.C. §  5202(3), it does not purport to apply notwithstanding any treaty.   The absence of that interpretive instruction is especially relevant because elsewhere in the same legislation Congress expressly referred to "United States law (including any treaty)."   101 Stat. at 1343.   Thus Congress failed, in the text of the ATA, to provide guidance for the interpretation of the act, where it became repeatedly apparent before its passage that the prospect of an interpretive problem was inevitable.   Third, no member of Congress expressed a clear and unequivocal intent to supersede the Headquarters Agreement by passage of the ATA.   In contrast, most who addressed the subject of conflict denied that there would be a conflict:  in their view, the Headquarters Agreement did not provide the PLO with any right to maintain an office.   Here again, Congress provided no guidance for the interpretation of the ATA in the event of a conflict which was clearly foreseeable.   And Senator Claiborne Pell, Chairman of the Senate Foreign Relations Committee, who voted for the bill, raised the possibility that the Headquarters Agreement would take precedence over the ATA in the event of a conflict between the two. His suggestion was neither opposed nor debated, even though it came in the final minutes before passage of the ATA.
 A more complete explanation begins, of course, with the statute's language.   The ATA reads, in part: 
It shall be unlawful, if the purpose be to further the interests of the PLO * * *--
  * * *
(3) notwithstanding any provision of law to the contrary, to establish or maintain an office, headquarters, premises, or other facilities or establishments within the jurisdiction of the United States at the behest or direction of, or with funds provided by the PLO * * *. 
  22 U.S.C. §  5202(3).
 The Permanent Observer Mission to the United Nations is nowhere mentioned in haec verba in this act, as we have already observed.   It is nevertheless contended by the United States that the foregoing provision requires the closing of the Mission, and this in spite of possibly inconsistent international obligations.   According to the government, the act is so clear that this possibility is nonexistent.   The government argues that its position is supported by the provision that the ATA would take effect "notwithstanding any provision of law to the contrary," 22 U.S.C. §  5202(3), suggesting that Congress thereby swept away any inconsistent international obligations of the United States.   In effect, the government urges literal application of the maxim that in the event of conflict between two laws, the one of later date will prevail:  leges posteriores priores contrarias abrogant.
 We cannot agree.   The proponents of the ATA were, at an early stage and throughout its consideration, forewarned that the ATA would present a potential conflict with the Headquarters Agreement.  It was especially important in those circumstances for Congress to give clear, indeed unequivocal guidance, as to how an interpreter of the ATA was to resolve the conflict.  Yet there was no reference to the Mission in the text of the ATA, despite extensive discussion of the Mission in the floor debates.   Nor was there reference to the Headquarters Agreement, or to any treaty, in the ATA or in its "notwithstanding" clause, despite the textual expression of intent to supersede treaty obligations in other sections of the Foreign Relations Authorization Act, of which the ATA formed a part.  Thus Congress failed to provide unequivocal interpretive guidance in the text of the ATA, leaving open the possibility that the ATA could be viewed as a law of general application and enforced as such, without encroaching on the position of the Mission at the United Nations.
That interpretation would present no inconsistency with what little legislative history exists.   There were conflicting voices both in Congress and in the executive branch before the enactment of the ATA.   Indeed, there is only one matter with respect to which there was unanimity--the condemnation of terrorism.   This, however, is extraneous to the legal issues involved here.   At oral argument, the United States Attorney conceded that there was no evidence before the court that the Mission had misused its position at the United Nations or engaged in any covert actions in furtherance of terrorism. If the PLO is benefiting from operating in the United States, as the ATA implies, the enforcement of its provisions outside the context of the United Nations can effectively curtail that benefit.
 The record contains voices of congressmen and senators forceful in their condemnation of terrorism and of the PLO and supporting the notion that the legislation would close the mission.  There are other voices, less certain of the validity of the proposed congressional action and preoccupied by problems of constitutional dimension.  And there are voices of Congressmen uncertain of the legal issues presented but desirous nonetheless of making a "political statement."  [FN35]   During the discussions which preceded and followed the passage of the ATA, the Secretary of State  and the Legal Adviser to the Department of State, [FN36] a former member of this Court, voiced their opinions to the effect that the ATA presented a conflict with the Headquarters Agreement.
FN35. "As far as the closure of the PLO Observer Mission is concerned, this would be seen as a violation of a United States treaty obligation under the United Nations Headquarters Agreement."   Letter from Sec. of State George P. Shultz to unnamed Senators and Congressmen (July 31, 1987), partially reprinted in 133 Cong.Rec. S 16,605 (daily ed. November 20, 1987) (statement of Sen. Grassley).
FN36. Hon. Abraham Sofaer:  "It is our judgment that the Headquarters Agreement as interpreted and applied would be violated."   New York Times, January 13, 1988 at A3.
 Yet no member of Congress, at any point, explicitly stated that the ATA was intended to override any international obligation of the United States.
 The only debate on this issue focused not on whether the ATA would do so, but on whether the United States in fact had an obligation to provide access to the PLO.   Indeed, every proponent of the ATA who spoke to the matter argued that the United States did not have such an obligation.   For instance, Senator Grassley, after arguing that the United States had no obligation relating to the PLO Mission under the Headquarters Agreement, noted in passing that Congress had the power to modify treaty obligations.   But even there, Senator Grassley did not argue that the ATA would supersede the Headquarters Agreement in the event of a conflict.   133 Cong.Rec. S 15,621-22 (daily ed. November 3, 1987).   This disinclination to face the prospect of an actual conflict was again manifest two weeks later, when Senator Grassley explained, "as I detailed earlier ..., the United States has no international legal obligation that would preclude it from closing the PLO Observer Mission."   133 Cong.Rec. S 16,505 (daily ed. November 20, 1987) (emphasis supplied).   As the Congressional Record reveals, at the time of the ATA's passage (on December 15 in the House and December 16 in the Senate), its proponents were operating under a misapprehension of what the United States' treaty obligation entailed.   133 Cong.Rec. S 18,190 (daily ed. December 16, 1987) (statement of Sen. Helms) (closing the Mission would be "entirely within our Nation's obligations under international law");  133 Cong.Rec. H 11,425 (daily ed. December 15, 1988) (statement of Rep. Burton) (observer missions have "no--zero--rights in the Headquarters Agreement").
In sum, the language of the Headquarters Agreement, the longstanding practice under it, and the interpretation given it by the parties to it leave no doubt that it places an obligation upon the United States to refrain from impairing the function of the PLO Observer Mission to the United Nations.   The ATA and its legislative history do not manifest Congress' intent to abrogate this obligation.   We are therefore constrained to interpret the ATA as failing to supersede the Headquarters Agreement and inapplicable to the Mission.
 C. The Continued Viability of the ATA.
We have interpreted the ATA as inapplicable to the PLO Mission to the United Nations.   The statute remains a valid enactment of general application.   It is a wide gauged restriction of PLO activity within the United States and, depending on the nature of its enforcement, could effectively curtail any PLO activities in the United States, aside from the Mission to the United Nations.   We do not accept the suggestion of counsel that the ATA be struck down.   The federal courts are constrained to avoid a decision regarding unconstitutionality except where strictly necessary. . . .  In view of our construction of the statute, this can be fairly avoided in this instance.   The extent to which the First Amendment to the Constitution and the Bill of Attainder Clause, Art. I, §  9, cl. 3, guide our interpretation of the ATA is addressed in Mendelsohn v. Meese, post.
VI
Conclusions
 The Anti-Terrorism Act does not require the closure of the PLO Permanent Observer Mission to the United Nations nor do the act's provisions impair the continued exercise of its appropriate functions as a Permanent Observer at the United Nations.   The PLO Mission to the United Nations is an invitee of the United Nations under the Headquarters Agreement and its status is protected by that agreement.   The Headquarters Agreement remains a valid and outstanding treaty obligation of the United States.   It has not been superseded by the Anti-Terrorism Act, which is a valid enactment of general application.
***

 Mansour's motion to dismiss for failure to state a claim upon which relief may be granted is treated, pursuant to Rule 12(b) of the Federal Rules of Civil Procedure, as *1472 a motion for summary judgment, Fed.R.Civ.P. 56, and is granted.
 The motion of the United States for summary judgment is denied, and summary judgment is entered for the defendants, dismissing this action with prejudice.
 SO ORDERED.
***
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