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CASE CONCERNING MILITARY AND PARAMILITARY ACTIVITIES IN ANDAGAINST NICARAGUA
(NICARAGUA v. UNITED STATES OF AMERICA)
JURISDICTION OF THE COURT AND ADMISSIBILITY OF THE APPLICATION
Justice Schwebel, Dissenting
C. The Question of Whether the Court Has Jurisdiction over the United 
States 
I. Jurisdiction under the Optional Clause 
63. Nevertheless let us assume, contrary to what 1 believe to be manifest, that Nicaragua is party to the compulsory jurisdiction of the Court. 1s the United States subject in this case to the Court's compulsory jurisdiction under its declaration of 26 August 1946? That question gives rise to the following subsidiary questions : 
- 1s the United States declaration of 26 August 1946 valid? 
- If it is valid, does its Vandenberg multilateral treaty reservation to the Court's compulsory jurisdiction operate so as to exclude al1 or some of Nicaragua's claims ? - If it is valid, does the United States Note of 6 April 1984 - the "1984 notification" - operate to exclude Nicaragua's claims ? 
(i) The Connally Reservation 
64. It is well known that Judge Lauterpacht, in his dissenting opinion in the Interhandel case (Judgment, I. C.J. Reports 1959, pp. 6,95), concluded that the United States Declaration of 26 August 1946 is invalid by reason of its incorporation of the automatic, self-judging proviso known as the "Connally Reservation". The United States thereby reserved from the Court's jurisdiction : 
"(b) disputes with regard to matters which are essentially within the domestic jurisdiction of the United States of America as determined by the United States of America". 
He reached a similar conclusion earlier in respect of a French self-judging reservation in the case of Certain Norwegian Loans (Judgment, I.C.J. Reports 1957, p. 34). Judge Lauterpacht in the Interhandel case summarized his position in these terms : 
"(a) the reservation in question, whle constituting an essential part of the Declaration of Acceptance, is contrary to paragraph 6 of Article 36 of the Statute of the Court ; it cannot, accordingly, be acted upon by the Court ; which means that it is invalid ; 
(b) that, irrespective of its inconsistency with the Statute, that reservation by effectively conferring upon the Government of the United States the right to determine with finality whether in any particular case it is under an obligation to accept the jurisdiction of the Court, deprives the Declaration of Acceptance of the character of a legal instrument, cognizable before a judicial tribunal, expressing legal rights and obligations ; 
(c) that reservation, being an essential part of the Declaration of Acceptance, cannot be separated from it so as to remove from the Declaration the vitiating element of inconsistency with the Statute and of the absence of a legal obligation. The Government of the United States, not having in law become a Party, through the purported Declaration of Acceptance, to the system of the Optional Clause of Article 36 (2) of the Statute, cannot invoke it as an applicant ; neither can it be cited before the Court as defendant by reference to its Declaration of Acceptance." (I.C.J. Reports 1959, pp. 101-102.) 
65. In testimony before the Senate Committee on Foreign Relations in 1960,I agreed with Judge Lauterpacht's position (Compulsoty Jurisdiction, International Court of Justice, Hearings before the Committee on Foreign Relations, United States Senate, Eighty-Sixth Congress, Second Session, on S. Res. 94, 1960, pp. 19 1,202-203). 1 continue to see great force in it, while appreciating the argument that, since declarations incorporating self-judging provisions apparently have been treated as valid, certainly by the declarants, for many years, the passage of time may have rendered Judge Lauterpacht's analysis less compelling today than it was when made. Were his position to be applied to the instant case, the result would be that there is no valid adherence by the United States to the Optional Clause in existence and that, accordingly, in so far as Nicaragua relies on that adherence, its Application must be dismissed. 
66. However, 1 do not rest my conclusions in this case on that basis, essentially but not exclusively for the reason that the United States itself has treated its adherence to the Court's jurisdiction by means of its Declaration of 26 August 1946 as valid in this case and otherwise. 1 say this without prejudice to my position in such subsequent pleadings in this case as there may be which are relevant, taking note, in that connection, of the following statement which is found as note 1 to page 9 of the United States 
Counter-Memorial : 
"On the basis of Nicaragua's pleadings to date, the United States has determined not to invoke proviso 'b' to the United States 1946 declaration (the so-called 'Connally Reservation'). This determination is without prejudice to the rights of the United States under that proviso in relation to any subsequent pleadings, proceedings, or cases before this Court." 
Moreover, for other reasons, in any event 1 conclude that Nicaragua cannot maintain its claims against the United States in reliance upon its Declaration of 26 August 1946.
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