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JOYNER

v.

ADAMS.

1987

This is an action for rents allegedly due under the terms of a lease. Plaintiff, Marguerite B. Joyner, owns real property known as Waters Edge Office Park. To develop the property into an office park, plaintiff and her husband, William T. Joyner, Jr., contracted with Brown Investment Company (Brown) in 1972. Brown agreed, under the “Base Lease,” to lease the property from plaintiff at an annual rent, increased each year to correspond with the increase in the Wholesale Price Index, published by the United States Department of Labor. The parties contemplated that Brown would remove all existing buildings, regrade the property, prepare an appropriate land plan, and subdivide the area into individual lots. When each lot was subdivided, the lease called for the execution of individual “Lot Leases” to take the place of the Base Lease. The rent due under the Lot Leases was based, in part, on the occupancy of buildings planned for each lot.

 

Due to financial difficulties suffered by Brown, the lease was amended in 1975 to substitute defendant, J. R. Adams, as the lessee/developer. The amendment also suspended the annual rent increases. Instead, defendant agreed to pay a fixed rate until 30 September 1980, at which time he was obligated to have subdivided “all of the undeveloped land ... whereby all portions are deemed lots and eligible for the execution of a [Lot Lease].” If defendant failed to comply with that provision, the amendment required him to pay, retroactively, the amount of rent which would have been due under the terms of the Base Lease. As of 30 September 1980, defendant had executed separate lot leases and had built buildings on all lots except one. Defendant had, however, subdivided the remaining lot, graded it, installed water and sewer lines on it, and built all planned roads and driveways leading to the lot. A building was not built on the lot and a Lot Lease was not executed until late 1982.

 

Plaintiff filed this action on 27 September 1983, claiming that defendant failed to comply with the requirements of the lease for developing the property and seeking to recover the difference between the actual, fixed rent paid by defendant and the rent recomputed under the terms of the Base Lease. On 5 July 1985, summary judgment was granted for defendant. In an unpublished opinion, 80 N.C.App. 166, 341 S.E.2d 619, this court reversed, holding that the provision of the 1975 amendment relating to the conditions upon which the retroactive rent escalation would occur was ambiguous. Consequently, the case was remanded for a factual determination of the parties’ intent.

 

On remand, the trial court, sitting without a jury, found that plaintiff intended the escalation clause to require defendant to complete, or at least be ready to begin, construction of all buildings planned for the lot. It also found, however, that defendant intended the clause to require only the subdivision of all lots or, at most, whatever development was necessary to prepare the lot for building construction. The court concluded there was “no meeting of the minds” on the question of what conditions would trigger the rent escalation. The court also concluded that, although the parties had different intentions, the ambiguity should be resolved against defendant, who was “the party that drafted the 1975 amended lease.” Accordingly, the court awarded plaintiff damages in the stipulated amount of $93,695.75. Defendant appeals….
 

EAGLES, Judge.

I

Both parties argue that the trial court erred in concluding that there was no “meeting of the minds” on the rent escalation provision. Each contends that there is no evidentiary basis for finding the other party had a contrary intention. A trial court’s findings of fact, however, are conclusive on appeal if supported by competent evidence, Hill v. Town of Hillsborough, 48 N.C. App. 553, 269 S.E. 2d 303 (1980), and there is evidence here to support the trial court’s findings.

Plaintiff introduced three memoranda written during the negotiation process. One, written to Mr. Joyner by Mr. Mark Lynch, an accountant negotiating on behalf of the Joyners, stated that defendant “would agree” that completion of all buildings within five years would be required to avoid retroactive recomputation of the rent under the Base Lease. The other two memoranda, one written by defendant’s negotiator, Mr. Ed Clark, referred to the “completed development” of the property as a possible condition to avoiding rent escalation. Mr. Lynch testified that he and Mr. Joyner interpreted “completed development” to mean the construction of all buildings. In addition, plaintiff testified that she expressed to defendant her wish that the contract contain a more specific provision regarding the construction of buildings on the lots. This evidence is sufficient to support the trial court’s finding that plaintiff intended the provision in question to require defendant at least to have begun construction of all buildings on the lots.

 

Defendant argues that, when read in conjunction with the terms of the Base Lease, his interpretation is the only reasonable interpretation of the rent escalation provision. That argument was rejected in this court’s previous decision in this case. The law of the case is that the language in the amendment is ambiguous and susceptible to more than one reasonable meaning, even when considered with the terms of the Base Lease.

Contrary to plaintiff’s contention, there is also evidence that defendant attributed a different meaning to the disputed provision. The evidence indisputably shows that both parties intended the rent escalation clause to require defendant to develop all the property by 30 September 1980. Defendant’s evidence showed that, in the local real estate market, a lot is considered “developed” when water and sewer lines are installed and the lot is otherwise ready for the construction of a building. Defendant also established that he was an experienced commercial real estate developer and that Mr. Joyner had personal experience in the real estate business. There is, therefore, competent evidence to support the trial court’s finding that defendant intended the provision to require, at most, what he actually accomplished by 30 September 1980.

 

In arguing that her meaning was the only one intended by the parties, plaintiff specifically cites evidence of her purpose in entering the lease with defendant as well as evidence of the conduct of the parties after the lease was executed. Evidence of the parties’ purposes in entering a contract and their conduct after the agreement is some evidence of their intent. See Century Communications v. Housing Authority of City of Wilson, 313 N.C. 143, 326 S.E. 2d 261 (1985). However, much of the evidence relied on by plaintiff, as well as other evidence in the record, can support more than one inference. Which among those possible inferences should be deemed credible and worthy of belief is a decision for the trial court. See Williams v. Insurance Co., 288 N.C. 338, 218 S.E. 2d 368 (1975). The evidence here does not show, as a matter of law, what effect the parties intended the language in the rent escalation provision to have. Therefore, while the evidence and applicable rules of interpretation would have permitted the trial court to find plaintiff’s meaning was intended by both parties, they clearly did not compel that finding. It is not the province of this court to reweigh the evidence….
II

It is axiomatic that where parties have attributed different meanings to a term within a contract, there is no “meeting of the minds” on that provision and a court will not enforce either party’s meaning. See O’Grady v. Bank, 296 N.C. 212, 250 S.E. 2d 587 (1978); Elliott v. Duke University, 66 N.C. App. 590, 311 S.E. 2d 632, disc. rev. denied, 311 N.C. 754, 321 S.E. 2d 132 (1984); Restatement (Second) of Contracts, sections 20, 201 (1979) (difference must be “material”); Frigaliment Importing Co. v. B.N.S. International Sales Corp., 190 F. Supp. 116 (S.D.N.Y. 1960). Consequently, having found divergent meanings between the parties, the trial court did not err in concluding there was no meeting of the minds on the question of what conditions would trigger the retroactive rent escalation.

It is also well-established, although not often enunciated in North Carolina cases, that, where one party knows or has reason to know what the other party means by certain language and the other party does not know or have reason to know of the meaning attached to the disputed language by the first party, the court will enforce the contract in accordance with the innocent party’s meaning. See Insurance Agency v. Leasing Corp., 31 N.C. App. 490, 229 S.E. 2d 697 (1976); Restatement (Second) of Contracts, sections 20, 201(2) (1979); 3 Corbin, Contracts, section 537 (1960 and Supp.1984). In fact, it seems that a determination of whether either or both parties knew or had reason to know of a different meaning attributed by the other is essential in almost every case where the court finds a lack of mutual assent. Id. Here, much of the evidence of the negotiations reflects directly on each party’s knowledge of what the other party intended the provision to require. Since the trial court failed to make findings of fact on that crucial question, this case must be remanded.

 

… In this case, whether the parties knew or had reason to know of the other’s meaning of the disputed language is essential to the proper determination of the contract’s enforceability. Accordingly, we remand for findings of fact on that issue.

In remanding, we necessarily find that the trial court erred in awarding judgment for plaintiff based on the rule that ambiguity in contract terms must be construed most strongly against the party which drafted the contract.  See Root v. Insurance Co., supra; Restatement (Second) of Contracts, section 206 (1979). The rule is essentially one of legal effect, of “construction” rather than “interpretation,” since “it can scarcely be said to be designed to ascertain the meanings attached by the parties.” Farnsworth, Contracts, section 7.11, page 500 (1982). The rule’s application rests on a public policy theory that the party who chose the word is more likely to have provided more carefully for the protection of his own interests, is more likely to have had reason to know of uncertainties, and may have even left the meaning deliberately obscure. Id.; Restatement (Second) Contracts, section 206, comment a (1979); 3 Corbin supra, section 559. Consequently, the rule is usually applied in cases involving an adhesion contract or where one party is in a stronger bargaining position, although it is not necessarily limited to those situations. Id. In this case, where the parties were at arms length and were equally sophisticated, we believe the rule was improvidently invoked.

 

Before this rule of construction should be applied, the record should affirmatively show that “the form of expression in words was actually chosen by one [party] rather than by the other.” 3 Corbin supra, section 559 at 266. The only evidence admitted regarding who drafted the 1975 amendment is Mr. Joyner’s testimony that no one in his law firm had anything to do with it. Even assuming this is sufficient to support an inference that defendant or his agent wrote the provision, it does not establish that defendant can be charged with having chosen its language.

 

The record reveals that both parties are experienced in the real estate business and that they bargained from essentially equal positions of power. The record also shows the parties engaged in a fairly protracted negotiation process, with the provision in question undergoing particular scrutiny. Nothing in the record shows that it was defendant, rather than plaintiff, who “drafted” the provision. Instead, it appears that the language was assented to by parties who had both the knowledge to understand its import and the bargaining power to alter it. Therefore, the policy behind the rule is not served in its application here and the trial court erred in using the rule to award judgment for plaintiff….
 

If, on remand, the trial court finds that defendant knew or had reason to know what meaning plaintiff attached to the disputed terminology and that plaintiff did not know or have reason to know of the meaning attached to the disputed language by defendant, the trial court should conclude that there is a contract as to the plaintiff’s meaning. Otherwise, plaintiff’s claim does not prevail.

 

Affirmed in part, reversed and remanded in part.

WELLS and MARTIN, JJ., concur.
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