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EXERCISE 2: UNILATERAL CONTRACTS
Background
The distinction between unilateral contracts and bilateral contracts used to be very important in contracts law.  A bilateral contract is one in which both parties have made promises to each other.  A unilateral contract is one in which only one party has an obligation and that obligation is contingent on the other party’s having chosen to perform.

For example, let’s say I live in Brooklyn and I have a sudden hankering for dim sum (a kind of Chinese food).  The best dim sum is in Chinatown, just on the other side of the Brooklyn Bridge.  I say to you, “If you walk across the Brooklyn Bridge and bring back to me (at my place of business in Brooklyn) some dim sum, I will pay you $100 and reimburse you for the food.”  You are under no obligation to do anything, but if you take me up on my offer, I am obligated to pay you.  The contract is unilateral.  You don’t have to do anything, but you may accept my unilateral offer by performing.

Until around the middle of the 20th century, the rules for acceptance of such unilateral offers were quite rigid.  A unilateral offer could only be accepted by completed performance.  So, in a jurisdiction that followed the First Restatement of Contracts, consider what would happen in the following situation:

The year is 1912.  Having heard my offer of $100 if you walk across the Brooklyn Bridge and bring me back dim sum, you tell me that you are accepting my offer and set off.  Five minutes after you start walking, I get hungry and grab a bagel from a local street vendor.  I no longer want the dim sum, so I call for my trusty horse, shout “Hiho, Sushi!” and I’m off in pursuit of you.  I catch up to you in Chinatown, just as you are about to step into the restaurant and buy dim sum for me.  I retract my offer.

1. Have you accepted my offer?  
2. Do I owe you anything?
3. Would I owe you anything if I caught up with you on the Bridge while you were on your way back from Chinatown with $10 worth of dim sum in your hands?

Under the Restatement 2d approach, unilateral contracts are rare.  Under sections 32 and 45 of the Restatement 2d, wherever possible, we construe a unilateral contract as a bilateral contract that is accepted either by promising to perform, stating a willingness to perform or by beginning performance.  The contract is bilateral because now both parties have obligations.  One party has made an offer and is bound once the offer is accepted; the other party has accepted the offer as soon as she begins performance or promises performance, and she is now bound to perform.  

Note: This means that the only contracts that are truly unilateral are reward contracts ($500 for whoever finds my pet hamster and returns him to me alive) and commission contracts (you get 5% of the sale price every time you sell a house).  These contracts must be unilateral, because your promise to perform and your beginning of performance are of no value to me.  The fact that you looked for my hamster does not help unless you actually find him and return him to me alive.  The fact that you are trying to sell my house for me is of no use unless you succeed.  

[bookmark: _GoBack]So, the year is 2013, and you just heard of my offer to pay you $100 if you bring some dim sum back to me from Chinatown.  You tell me that you are accepting my offer and set out across the Brooklyn Bridge.  But I get hungry and stop into Junior’s (the famous Brooklyn soul food deli) for pickled beets and cheesecake.  When I come out, I get on my Segway, shout “Hiho Sushi” (for some reason), and chase you down.

I catch up to you in Chinatown, just as you are about to step into the restaurant and buy dim sum for me.  I retract my offer.

1. Have you accepted my offer?  
2. Do I owe you anything if, when I tell you that I retract my offer, you call me names and stomp off without buying me anything?
3. Do I owe you anything if when I tell you that I retract my offer, you have already bought the dim sum and are on your way back to Brooklyn, but upon hearing my retraction you call me names and dump the dim sum in the East River?
4. Do I owe you anything if when I tell you that I retract my offer, you nonetheless walk back across the Brooklyn Bridge and deliver the dim sum to my place of business?
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Coxtracts.
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