TRUSTS ONE-PAGER

Trust = a legal title to property held by one party for the benefit of another.

- In IL, a trust is irrevocable unless expressly revocable.  

Validity

A valid trust requires:  a Settlor who makes a… Delivery of legal title to… Property to a… Trustee who holds legal title for the benefit of a… Beneficiary(ies) with…  Intent to create a trust for… A lawful purpose… In a validly executed document.   
1. Intent – intent to divide property into legal and equitable interests (manifested by the settlor’s words, writing, or conduct)
· Settlor = property owner who establishes the trust; 18 or older and must have legal capacity
· Trustee must be given duties to perform

· Watch for precatory language (“I wish” or “I would like”) as it is insufficient to create a trust (look at all of the language and facts to determine intent!)
2. Purpose – any legal purpose will satisfy this element; 
· A trust cannot- call for commission of a crime; call for destruction of property; or be against public policy 
· Watch for restrictions on marriage or promoting divorce- 

i. Partial restraints may be okay- to members of certain religious or ethnic groups
3. Res = subject matter of the trust; 
· Property can be almost anything, but must be property that the settlor owns

· Must be identified (not subject to future determination)
4. Trustee – requires capacity to acquire or hold title to property for his own benefit and capacity to administer the trust;

· Trustees can be settlor but cannot be sole trustee and sole beneficiary
· Trust will not fail if a trustee is not named or resigns; the court will appoint one
· Trustee cannot accept a trust in part and disclaim it in part

5. Definite and ascertainable beneficiary(ies) – class is okay as long as it is reasonably definite
· If the beneficiaries are ambiguous, then the trustee holds a resulting trust for the residuary beneficiary(ies) of a will or intestate heir(s) if no will

Types of trusts:
1. Express = arises from the expressed intention of a property owner to create it

· Lifetime or Inter Vivos trust:  set up during the lifetime of the person who created the trust (the settlor)

· Testamentary trust:  set up in the settlor’s will

- may be private (for ascertainable beneficiaries) or charitable (for the benefit of the public)

Charitable trusts
· Charitable purposes are liberally construed (health, education, science, arts, religion)
· Must have indefinite beneficiaries- must be a reasonably large group
· Rule Against Perpetuities does not apply- can be perpetual
· Cy pres doctrine applies – if a designated charity goes out of existence or the charitable trust can no longer be accomplished, the court may redirect the trust to a purpose “as near as possible” to the charity initially designated (unless trust specifically says that it will terminate).
· Enforced by the Attorney General
2. Revocable lifetime or inter-vivos trusts:  At least one beneficiary who is not the settlor; settlor cannot not be the sole beneficiary when also named the sole trustee
· Settlor can play many roles

· Benefits:  manages assets efficiently; helps plan for incapacity by avoiding guardianship; avoids probate

· Disadvantages:  does not avoid taxes; if settlor keeps income interest or keeps power to revoke, then the full trust assets included in settlor’s gross estate for fed tax purposes

3. Pour-Over Gifts:  testamentary gifts (gifts made in a will) to an existing revocable trust 

· Requirements:  

i. Trust must be in existence; OR

ii. Executed concurrently with the will; and 

iii. Trust must be identified in the will 
· Pour-over can be made to any existing trust (not just those created by the settlor)

· Valid even if the trust was unfunded or only partially funded during settlor’s lifetime (this is an exception to the identifiable property requirement).

· Trusts can be changed during the lifetime of the settlor

· Life insurance proceeds/savings accounts/pension plans- an insured can make life insurance proceeds payable to a trust in 2 ways

i. Insured creates an unfunded revocable insurance trust and name the trustee of the existing trust as policy beneficiary

ii. Use a testamentary and have the life insurance policy contract name “the trustee named in my will” as the life insurance beneficiary

· IL permits directing insurance proceeds to a testamentary trustee, even if the will with the trust is not in existence at the time of the designation, pending the probating of the will.  
4. Discretionary trusts = grants the trustee discretion in making distributions

· Beneficiary cannot compel a trustee to pay out unless clear abuse of discretion

· Trustee must follow directions of settlor and try to honor intent of settlor

5. Support trust = one that requires the trustee to pay out as much of the trust assets as are needed for the support of the beneficiary (“comfortable maintenance and support” rather than “provided for”)

· Trustee cannot refuse to pay such bills

· Watch language- too vague a standard can be interpreted as a discretionary trust
6. Spendthrift  trust = protects a trust beneficiary’s interest from creditors by prohibiting the voluntary or involuntary transfer of a beneficiary’s interest before it is paid to him

· Must be expressly stated in trust-  ex. “the principal and income from this trust shall not be liable for the debts of the beneficiary; neither may the beneficiary transfer his interests in this trust to his creditors”

· Remember exceptions to spendthrift–  creditors who furnish necessities; satisfaction of alimony and child support obligations (in IL arrearages only); and federal tax liens

· Spendthrift clauses do not apply to any interest retained by the settlor. 

7. Totten trust or bank account trust (trust-like)= Created when a person deposits her own money in a bank account in trust for another (“dad, in trust for daughter”)- no particular words are required to create

· Depositor remains the owner of all funds- may make deposits and withdraws during his/her lifetime 

· Trust transfer not complete until the depositor dies- beneficiary receives $ upon death of depositor

· Depositor may also revoke trust- withdraw all $; manifest an intention to revoke during lifetime; revoke in a will; or beneficiary dies.

· Creditors of depositor can always reach the Totten trust account balance (b/c revocable trust)

Joint bank accounts (trust-like) = money deposited into a bank account in the names of two persons in joint tenancy with rights of survivorship

· When one joint tenant dies, the survivor usually has the right to all of the $ in the account (free from creditors)

i. If decedent’s probate assets are insufficient to pay creditors, they may be able to reach funds in the joint account that were deposited by the decedent.

· Survivorship language can be set aside- if clear and convincing evidence shows that a survivorship was not intended when the account was opened- rather it was set up as a convenience to the depositor (so creditors may be able to reach or another family member)
8. Uniform Transfers to Minors Acts (UTMA) (trust-like) = does not create a trust; it is a special statutory conservatorship where the custodian does not hold legal title to the property (minor holds legal title; custodian manages)
* See lectures notes (not a hot topic in essay writing)
9. Honorary Trust (not actually a trust)=  where no human being is the beneficiary of a private trust (ex. Gardens, pets)

· Exceptions:
i. Pet trusts:  IL allows through a statute

· Exempt from RAP

· When the pet dies, the trust ends- balance of trust property goes to the residuary beneficiary or settlor’s heirs.

ii. Cemetery trusts:  IL allows through statute

· For perpetual care and maintenance of municipal cemeteries and burial plots

· Classified as charitable and so no RAP

10. Resulting trust (not a trust, but an equitable remedy) = Arises when an express trust fails or fully accomplishes its purpose without using all of the trust estate, and the settlor has not specified an alternative disposition 
· Trustee holds the property for the benefit of the settlor or settlor’s successors in interest
· PMRT = purchase money resulting trust = arises when a purchaser buys property but has title put in someone else’s name (not a relative); later, purchaser claimes no gift was intended and asks the title holder for title to the property and the title holder refuses- may try PMRT which allows the purchaser to compel the title holder to give up title.  

11. Constructive (not a trust, but an equitable remedy) = used to prevent unjust enrichment of one person at the expense of another as a result of wrongful conduct (look for fraud, undue influence, or breach of fiduciary duty)
· Trustee’s sole duty:  convey the property to the person who, in equity, should have the property
Enforceability
If res includes real property, Statute of Frauds applies.

Testamentary trust must comply with the Statute of Wills.

Modification and Termination:

Law is reluctant to make changes to the settlor’s wishes

· Claflin doctrine- A trust may be modified or terminated by agreement of all beneficiaries, unless the modification or termination would interfere with a material trust purpose.
· Court can authorize or direct a trustee to deviate from the directions of the trust if the settlor did not know or anticipate the new circumstances and compliance with the directions would defeat or substantially impair the trust purpose.

· IL:  trusts are irrevocable and unamendable unless the power to revoke and amend is expressly reserved in the trust instrument.
Rights and Responsibilities of Parties

Settlor has the right to the following:
· To revoke or amend the instrument (only if reserved in the instrument)

· To appoint the income/principal

· To remove or control trustees

· To receive income

· To act as sole trustee

Beneficiary has the right to the following:


· to disclaim his interest,

·  to sue to compel

· to get T removed for breach of trust

· to an accounting

- B’s interest is also freely transferable (i.e. B may voluntarily assign his right to income or principal, but the transferee takes the interest subject to all conditions and limitations that would have applied but for the transfer).

Trustee has broad powers (“if a fee simple owner can do it, trustee can do it”); right to compensation

Trustee has the following duties:

· to follow directions- can only exercise those powers expressly or impliedly granted to trustee

· to segregate trust property (no commingling)

· to preserve trust property

· to account – to the beneficiaries

· to diversify
· to be fair and impartial to all beneficiaries
· to be loyal to the trust and beneficiaries
· The Prudent Trustee Rule = trustee has flexibility to shape the investment strategy (custom-tailored) for a maximum total return (along with flexibility to adjust income btwn the income and remainder beneficiaries to be fair to each of them)
· Prudence determined at time investment was made

· No self-dealing = trustee cannot buy/sell trust assets, borrow trust funds or make loans to the trust, use trust assets to secure a personal loan, or personally gain through her position as a trustee

· Self-dealing is an automatic wrong, so the only issue is damages (surcharge, profits, losses, interest, and removal)
· Defenses to self-dealing:  consent or ratification

· Cannot borrow money on behalf of the trust

· Cannot continue a business (unless court approves)
Removal – A court may remove a trustee for breach of trust, incapacity, unfitness, refusal to account or post bond, conflict of interest, insolvency, or extreme friction between trustee and the beneficiaries.
Rights of Third Parties

Settlor’s Creditors – if fraud is present, creditors can reach trust assets; absent fraud, creditors can reach only what settlor has retained

Beneficiary’s Creditors – in general, creditors can reach a beneficiary’s interest in a trust

· Unless a Spendthrift Trust:  prohibits the voluntary or involuntary transfer of a beneficiary’s interest before it is paid to him

· Remember exceptions to spendthrift–  necessities; satisfaction of alimony and child support obligations; and federal tax liens
*Watch cross-over topics: read and review the last 6 or 7 essays in the Trusts section to see how the below topics fit-in to a trusts essay.
· Wills

· Power of appointment

· Rule Against Perpetuities
· Future Interests

· Class gifts 
