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Current Academic Appointments

Indiana University Robert H. McKinney School of Law – Indianapolis, Indiana


Visiting Professor of Law – Fall 2012

Valparaiso University School of Law – Valparaiso, Indiana
Assistant Professor of Law (Tenure Track) (June 2009 – June 2012)

Associate Professor of Law (Tenure Track) (June 2012 – present)
Awards
3L Class Steering Professor (2012)

Valparaiso School of Law Research Grant 2010, 2011, 2012 

Teaching

Teaching package: Corporate Taxation, Partnership Taxation, Basic Income Taxation, Trusts & Estates, Estate & Gift Taxation and International Tax (Summer).

Courses Taught and Scheduled:     

Corporate and Partnership Tax (Fall 2010, Fall 2011, Fall 2012)

General Income Tax (Spring 2010, Spring 2011, Spring 2012, Fall 


2012, Spring 2013) 

Estate and Gift Tax (Spring 2010, Spring 2011, Spring 2012)

Trusts and Estates (Fall 2009, Fall 2010, Fall 2011, Fall 2012)

International Taxation (Summer 2011)

Research Interests:


Law and Economics of Tax Policy

Critical Tax Theory

LGBTI and the Law

Emerging Legal Structures for Wealth Management

Publications

Unitary Theory of the Executive: A Case Study of the IRS Reaction to a Justice Pronouncement, submission anticipated February 2013.

Rethinking FIRPTA, 4 Columbia J. Tax L. ___ (2013)(forthcoming).

· Lead Article.
· Cited by Willard B. Taylor, Suppose FIRPTA Was Repealed?, __ Fla. L. Rev. __ (2013)(forthcoming).
Exchange Funds: A Proposal for Regulations, Finally, 135 Tax Notes 865 (May 2012).

· Peer-reviewed publication.
· 110 SSRN downloads (as of September 1, 2012).
· Mentioned by Tax Prof Blog, May 22, 2012, http://taxprof.typepad.com/taxprof_blog/2012/05/herzig-.html.
Something From Nothing: Taxing Assets Accurately, 2011 Michigan St. L. Rev. 4 (2011).

· Lead Article.

· Mentioned by Tax Prof. Blog, April 28, 2011, http://taxprof.typepad.com/taxprof_blog/2011/04/herzig-.html and on September 20, 2012, http://taxprof.typepad.com/taxprof_blog/2012/09/herzig-.html.

· 162 SSRN downloads (as of September 1, 2012).

DOMA and Diffusion Theory: Ending Animus Legislation Through A Rational Approach, 44 Akron L. Rev. 621 (2011). 

· Lead Article.

· Cited by Samuel D. Brunson, Taxing Polygamy: Married Filing Jointly (and Severally?), working paper available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1941860. 

· Cited by Mark R. Schneider, In Defense Of Marriage: Preserving Marriage In A Postmodern Culture, 17 Trinity L. Rev. 125 (2011). 
· Lesbian & Gay Law Notes, September 20, 2011, http://www.le-gal.org/site/documents/September2011LawNotes.pdf.
· 169 SSRN downloads (as of September 1, 2012).

Am I the Only Person Paying Taxes? The Largest Tax Loophole for the Rich - Exchange Funds 2009 Michigan St. L. Rev. 503 (2009).
· Lead Article.

· Cited by Boris I. Bittker & Lawrence Lokken, 1997 WL 439958 (W.G. & L.) Fed. Tax’n Income, Est. & Gifts ¶¶ 86.2 and 87.3.
· Cited by Elliott Manning, BNA Tax Management Portfolios, 710.

· Cited by New York State Bar Association Tax Section to Emily McMahon (Acting Ass’t Sec. on Tax Pol’y), William Wilkins (Chief Counsel of the I.R.S.) and Douglas Shulman (Commissioner of I.R.S.) http://www.nysba.org/Content/ContentFolders20/TaxLawSection/TaxReports/1252ReportonInvestmentCompanyProvisions.pdf.

· 645 SSRN downloads (as of September 1, 2012).

Carried Interests:  Can They Be Effectively Taxed? 4 Ohio St. Entrepren. Bus. L. J.  23 (2009).

· Lead Article.
· Cited by Victor Fleischer in Regulatory Arbitrage, 89 Texas L. Rev. 227 (2010).
· Cited by Federal Taxation of Income, Estates and Gifts, Current Through 2010, Boris I. Bittker & Lawrence Lokken, 1997 WL 439958 (W.G. & L.) Fed. Tax’n Income, Est. & Gifts ¶ 86.2.
· Cited by Robert Bloink, Premium Financed Surprises: Cancellation of Indebtedness Income and Financed Life Insurance, 63 Tax Law. 283 (2010)
· Cited by Samuel D. Brunson, How to Tax Mitt Romney, 137 Tax Notes 1137 (May 28, 2012).
· Mentioned by Tax Prof Blog, http://taxprof.typepad.com/taxprof_blog/2009/10/herzig-the-.html.  
· 310 SSRN downloads (as of September 1, 2012).
Nonresident Aliens and Foreign Corporations, Chapter 45, 12 Mertens Law of Federal Income Taxation (West 2008), co-author.
· Cited by James Morgan in Sovereign Wealth Funds: 'The World's Most Expensive Club, 52 Tax Notes Int’l 811 (2008).
· Cited by New York State Bar Association, NYSBA Members Comment on Tax Exemptions for Foreign Sovereigns, Doc 2008-13195 or 2008 WTD 117-23 (June 13, 2008).
Secured Lending Transactions Financing Equine Assets: A Commercial Lending Approach, Commercial Finance Guide (1999), co-editor and co-researcher.
Kentucky Evidence and Courtroom Manual, Lexis Nexis (1997), editor and researcher.
Works in Progress

Article, Fixing Trustee Powers: Incorporating the Hastings-Bass Doctrine

Working Abstract – Under modern trust law, if a trustee exercises discretionary trust powers the trustee is personally liable to the trust beneficiaries for improper distributions.  The most prudent course a trustee can take to avoid personal liability is to deny distributions and require the beneficiary to go to court to compel the request.  This process is both inefficient and costly.  This article proposes using an English common law doctrine that provides for the rescission of distributions under certain circumstances.  Under the Hastings-Bass doctrine, if a trustee makes a distribution to a beneficiary that results in an unintended tax consequence, the trustee may unwind the transfer without the beneficiary’s consent.  Using this frame, the article discusses the merits of the doctrine and whether or not it should be expanded in modern trust law.    
Article, Empirical Investigation of Estate Tax Portability on Intra-Spousal Wealth Transfers (with Bridget Crawford, Pace University School of Law)
Working Abstract – Prior to 2011, estate planning for married couples required a minimal level of asset equalization.  In order to take maximum advantage of all existing wealth transfer tax exemptions and credits, each spouse needed to own, in his or her own name, enough assets so as to fully use the estate tax credit or applicable exemption (depending on the year).  With the enactment of the Economic Growth and Economic Recovery and Relief Act of 2011, however, the tax reason for these transfers disappeared.  Now, if the less-wealthy member of a married couple dies first, the decedent’s unused exemption is fully usable by the surviving spouse.  The exemption thus is said to be “portable;” it carries over to the survivor.

This study will investigate empirically whether and how the enactment of estate tax portability has impacted intra-spousal wealth transfers.  We will investigate whether or not lifetime transfers to the less-wealthy spouse have in fact declined in a post-portability era.  We begin with two general hypotheses: (1) that the enactment of estate tax portability diminished the frequency and level of lifetime transfers by the wealthier spouse to the less wealthy spouse; and (2) that because the less-wealthy spouse is more likely to be female, estate tax portability has resulted in married women receiving fewer assets from their husbands than they likely would have received in a pre-portability era.  In other words, we propose to test whether estate tax portability has been bad for women.

Article, The Unintended Tax Shelter: Equity Traded Funds
Working Abstract – The tax rules surrounding Equity Trade Funds (ETFs) were designed as a means to allow taxpayers to create a self-designed trading platform to trade the stock market as a unified entity.   Essentially, a taxpayer is permitted to trade the market, e.g., the S&P 500, or some portion thereof.  The premise in the history of the structure in the late 1980s was to allow diversification without ancillary costs.  The largest cost avoidance was tax.  ETFs were designed to avoid tax because the actual shares of the fund were not sold even if the underlying securities were.  However, times are much different now, there are various actual securities that can accomplish the same goal, e.g., Spiders (NYSE: QQQ) and the sole reason for the existence of ETFs is for leveraged tax-advantaged investing.  This is outside the scope of the original intent of the statute.

Article, 1031’s and Qualified Intermediaries: An Empirical Study of Compliance (with David Gamage, University of California-Berkeley, Boalt Hall School of Law)

Working Abstract – This will be my fourth piece in my taxpayer abuse of process line of thinking.  Wealthy taxpayers, whether corporate or private citizens, continue to examine and abuse various mechanisms of the Internal Revenue Code (IRC).   By examining the like-kind exchange system allowed under IRC § 1031, the extent of the abuse and lack of compliance systems can be seen.  Through the gathering of data in surveys, one can examine the amount of compliance with the intermediaries engage.  The information solicited includes looking through a bankruptcy of the largest 1031 agent, LandAmerica.  The premise of the project is that the qualified intermediaries have no incentive to ensure compliance with the rules and actually have an incentive to promote non-compliance.  Yet, the Internal Revenue Service charges them with a compliance role.  The data collected may allow us to demonstrate the willful blindness and lack of true compliance systems.
Article, The Marriage Penalty and Same-Sex Couples: An Empirical Study of Behavior (with Thomas Brennan, Northwestern University Law School)
Working Abstract – This is the third piece in my marriage trinity.  The concept was to see if there was a correlation between the marriage penalty and same-sex couples marriage.  Because of DOMA, there was no causation between the marriage penalty and getting married. The marriage penalty is particularly nice because it is non-linear in income.  The people who get penalized most for being married (in terms of a percentage of their incomes) are those whose individual incomes are both in the $160,000 range.  The penalty increases as a percentage up to around this point, and then decreases thereafter.  For empirical purposes, this non-linearity can help identify real behavioral changes due to the penalty, rather than to other things that change with increasing wealth.  For empirical purposes, wealthy people are most affected by the penalty, and are the people that you might expect will be most economically rational (although maybe not -- it would be interesting to see).

I think that in principle there is opportunity for a nice identification of a behavioral response.  Currently, the marriage paradigm for same-sex couples without tax consequences is a negative externality.  There is no cost imposed as a result of the decision whether to marry that a same-sex couple would have to take into account in their decision-making process.  Negative externalities are often corrected through either a tax on the externality-generating behavior or property rights.    

Article, “A Practical Approach to Islamic Law Estate Planning.” David J. Herzig and Faisal Kutty.

Organized Presentations

Organized the AALS the “Hot Topics” presentation, A World Without DOMA: Bankruptcy, Immigration and Tax Implications, AALS Annual Meeting, January 7, 2012 with William Eskridge (Yale), Patricia Cain (Santa Clara and Iowa), Jackie Gardina (Vermont) and Geoffrey Heeren (Georgetown).  Podcast available at http://www.aals.org/am2012/podcasts/7_A13b_R12_DOMA_Edited.mp3.

Organized the Valparaiso Tax Roundtable to be held at Valparaiso School of Law in December 2012.  Participants include professors from Northwestern, Wisconsin, Cincinnati, Kentucky, Louisville, Indiana and Loyola (Chicago).
Selected Invited Presentations/Conferences

Presentation, The Impact of a Changing Environment on Estate Planning Techniques: The Advantages and Limitations of GRATs, CLATs, Intra-Family Sales, Gifts and other Commonly Used Techniques and their Flexibility, 71st NYU Institute on Federal Taxation, New York City, New York and San Diego, California October 2012 (Scheduled).

Presentation, Family Limited Partnerships: Where Are We in 2012 and Going Forward?, 71st NYU Institute on Federal Taxation, The Arthur D. Sederbaum Lecture, New York City, New York and San Diego, California October 2012 (Scheduled).

Work-in-Progress, Rethinking FIRPTA, Indiana University Robert H. McKinney School of Law, Junior Faculty Forum, September 25, 2012.

Presentation, Communicating Planning Techniques in an Understandable Manner, 38th Annual Notre Dame Tax and Estate Planning Institute, Notre Dame Law School, South Bend, Indiana, September 2012.

Presentation, Empirical Investigation of Estate Tax Portability on Intra-Spousal Wealth Transfers, Critical Perspectives on Tax Policy Workshop, University of Washington School of Law, Seattle, Washington, September 2012 (Scheduled).
Panel, Social Policy Through the Tax Code, Presentation Paper, Disregarding DOMA: A Proper IRS Reaction, Law & Society Annual Meeting, Honolulu, Hawai’i, June 2012. 
Presentation, Foreign Investors, REITS and Net Return: An Elective Tax on Inbound Real Estate Investment, Seventh Annual Junior Tax Scholars Workshop, University of California, Hastings College of the Law, San Francisco, California, May 2012. http://taxprof.typepad.com/taxprof_blog/2012/05/7th-annual.html. 

Presentation, Disregarding DOMA: A Proper IRS Reaction, Critical Tax Theory Conference, Seton Hall University School of Law, Newark, New Jersey, March 2012.

Presentation, A World Without DOMA: Bankruptcy, Immigration and Tax Implications, AALS Annual Meeting, January 7, 2012 with William Eskridge (Yale), Patricia Cain (Santa Clara and Iowa), Jackie Gardina (Vermont) and Geoffrey Heeren (Georgetown).  Podcast available at http://www.aals.org/am2012/podcasts/7_A13b_R12_DOMA_Edited.mp3.

Presentation, Selection of Wealth Shifting Techniques Included ‘Seed’ Money and Guarantees, 70th NYU Institute on Federal Taxation, New York City, New York and San Francisco, California October 2011.

Presentation, Selection of Wealth Shifting Techniques Included ‘Seed’ Money and Guarantees, 32nd Annual Inland Empire Estate Planning Seminar, Redlands, California, November, 2011.
Presentation, A Call for Action: DOMA and The Internal Revenue Service, Critical Perspectives on Tax Policy Workshop, Emory University School of Law, Atlanta, Georgia, September 2011.
Moderator, 37th Annual Notre Dame Tax and Estate Planning Institute, Notre Dame Law School, South Bend, Indiana, September 2011.

Presentation, A Call for Action: DOMA and The Internal Revenue Service, Sixth Annual Junior Tax Scholars Workshop, University of California, Irvine School of Law, Irvine, California, June 2011. 

Invited Presentation, Fixing Distortions in Taxpayer Behavior: Optimal Tax Compliance Regarding Unknown Basis, Law & Society Annual Meeting, San Francisco, June 2011. 
Presentation, A Call for Action: DOMA and The Internal Revenue Service, Fourth Annual Regional Junior Works-in-Progress Workshop, Washington University Law School, May 2011.

Presentation, Fixing Distortions in Taxpayer Behavior: Optimal Tax Compliance Regarding Unknown Basis, Critical Tax Theory Conference, Santa Clara University School of Law, April 2011.

Presentation, Fixing Distortions in Taxpayer Behavior: Optimal Tax Compliance Regarding Unknown Basis, University of Florida, Work in Progress, January 2011.

Presentation, Carry-Over Basis – The Basics, 36th Annual Notre Dame Tax and Estate Planning Institute, Notre Dame Law School, South Bend, Indiana, October 2010.

Presentation, Bellbottoms, the Bicentennial and Basis:  Does Carry Over Basis Ever Work?, Fifth Annual Junior Tax Scholars Workshop, Notre Dame Law School, South Bend, Indiana, June 2010.
Presentation, DOMA and Diffusion Theory, Valparaiso School of Law Faculty Workshop, January 2010.

Presentation, Tax Planning for Latin American Families, Second Annual Global Conference on Offshore Tax Planning, Compliance and Money Laundering, Miami, Florida 2002
Presentation, Grantor Trusts, Midwest/Midsouth Estate Planning Institute and the University of Kentucky CLE, Lexington, Kentucky 2000

Works In Progress Presentations

Indiana University Robert H. McKinney School of Law, Rethinking FIRPTA, Junior Faculty Forum, September 25, 2012.

University of Florida, Fixing Distortions in Taxpayer Behavior: Optimal Tax Compliance Regarding Unknown Basis, January 2011.

Articles Provided Commentary On
David Gamage (Berkeley), How the Affordable Care Act Will Create Perverse Incentives Harming Low and Moderate Income Earners,  ____ Tax L. Rev. ____ (2012).
John L. Brooks II (Georgetown), Fiscal Federalism, Risk-Pooling, and Tax Progressivity, draft stage.

Adam Chodorow (Arizona State), Charity with Chinese Characteristics, ___ UCLA Pac. Basin L.J. ___ (2013).
Samuel D. Brunson (Loyola Chicago), Repatriating Tax-Exempt Investments: Tax Havens, Blocker Corporations, and Unrelated Debt-Financed Income, 106 N.W. U.L. Rev. 225 (2012).

D.A. Jeremy Telman (Valparaiso), Intolerable Abuses: Rendition For Torture and the States Secret Privilege, 63 Ala. L. Rev. 429 (2012).
Media Appearances and Quotations

Quoted in Gay Couples Get Equal Tax Treatment, Wall Street Journal, June 5, 2010.

Consulted in Close Ties to Goldman Enrich Romney’s Public and Private Lives, New York Times, January 27, 2012.
Law School Service

Dean Liaison Committee

Dean Search Committee

Faculty Recruitment Committee

Readmissions and Petitions Committee

Vice-Chair, Career Planning Committee (ex officio)

Admission Committee (Reader)

Legal Employment

Private Practice of Law
Stark Herzig, PLLC, Delray Beach, Florida (2002-2009)

Area of Emphasis:  Tax, Trust & Estate Planning, International Tax

Represented Forbes 500 Family as in-house counsel for over 5 years
Greenberg Traurig, PA, Miami, Florida

Associate (1999-2002)

Area of Emphasis:  Tax, Trust & Estate Planning, International Tax
Greenberg is an 1800 lawyer law firm in more than 30 locations ranked number 9 on the Am Law 100 for 2010

Greenebaum Doll & McDonald, PLLC, Louisville, Kentucky


Associate (1997-1999)

Area of Emphasis:  Tax, Trust & Estate Planning
Greenebaum is one of the largest upper south law firms specializing in corporate and tax work.  
Academic Degrees

Juris Doctor, University of Kentucky (1997)

Research Assistant to Professor Richard Underwood.
Bachelor of Arts, Department of Political Science, University of Louisville (1994)


Summa Cum Laude, Pi Sigma Alpha Honors Society
Professional Affiliations

Kentucky Bar Association

Florida Bar Association
Member, Tax Section American Bar Association

Member, International Tax Planning Subcommittee, American Bar Association Section of Real Property, Trust and Estate Law

Civic Involvement
Florida Voting Rights Attorney (Obama Campaign 2008)

Ex-Board of Directors Camillus House (Catholic Charities)

Ex-Board of Directors Kentucky Harvest 
